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Returning to 
Production Soon! 


AMERICAN 
RECEIPTORS 


® speed 
e control 
e protection 


The fastest and quietest 
receipting device ever 
manufactured—The Amer- 
ican Receiptor—will soon 
be back in production. 
Both the electric and hand 
models will be available s Portable Electric Model 2 
to utility and service companies of all types ; f Without reservation th¢ 
e : A of astest and quietest receipt 
in a very short time. Consult your American ing device manufactured 


Perforator distributor for details. Sturdy, compact, the small 
est of all electric perforators 


American Receiptors provide complete con- 
trol, perfect protection, and maximum speed 
in handling either stub or duplicate service 
bills. They receipt bill and stub and cut off 
the stub in a single, split-second operation. 
The permanent, unalterable receipting mark- 
ing provides the full story of each transaction. 
They are adaptable to any transaction routine. 


Their merit is attested by an imposing list 


of present users, both corporate and munici- 
pal, in all sections of the country. 


Although 90% of our facilities are still de- 
voted to critical war production, we hope to 
start assembly of a limited quantity of Re- 
ceiptors within the near future — enough to 
take care of orders now on hand and Seavelel 
a few more. Although definite delivery informa- 
tion cannot be furnished at this moment, page Rape Nott Naa a Spe 
orders will be filled in the order in which they are ball bearings for easy operation. Gives 


6 ale Role aie same complete control and protection 
received. Sales and service in all principal cities. as electric model. 


THE AMERICAN PERFORATOR COMPAN 


Established 1910 


EXECUTIVE OFFICE AND FACTORY: 625 Jackson Bivd., Chicago 6, Ill. 


EASTERN SALES AND SERVICE: 227 Fulton Street, New York 7, N. Y. 
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On Guard Against Wasted Gas 


Vv 


fied by A. G. A. 
ing Laboratory. 
V4" up. Descrip- 
folders supplied 
for your trade. 
for Catalog 
Prices on Barber 
sion and Ap- 
e¢ Burners, and 
ors. 


NE of the simplest and most positive gas pressure control 

devices on the market is a Barber Pressure Regulator. 

Many thousands of these regulators have given long and fault- 

less service. Materials and workmanship on bodies, working 

parts, springs, and diaphragms are the finest obtainable. Exact 

reaction to minor pressure variations means constant fuel 
economy and better performance from any gas appliance. 


Today saving of gas is a vital concern everywhere. A depend- 
able pressure regulator is always on guard against waste. On 
appliances you sell, make, sponsor or service—you can safely 
recommend Barber Regulators with absolute confidence in 
their reliability. 


BARBER GAS BURNER CO., 3704 Superior Avenue, Cleveland 14, Ohio 


IARBER pcos: REGULATORS 


xz Burners For Warm Air Furnaces, Steam and Hot Water Boilers and Gas Appliances 
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New Extra-Long-Taper 


PIPE REAMER 


old by Supply Houses Everywhere... . 


* Doesn’t thin 
pipe wall 


* Reams only 
the burr 


* Does the 
job easily 


Elyria, Ohio, U.S. A. 


LonGrip Reamer unit 
‘can be used in 


RIBEID No. OOR 
ratchet threader 


handle. 


@ With easy feather- 

light ratcheted 

strokes of this new 

reamer you whisk the burr 
from any pipe — but only 
the burr. For the extra-long 
taper of this RIBEID tool 
keeps you from thinning 
pipe or conduit wall, pre- 
vents splitting or flaring. 
You save work—and pipe. 
It’s complete with ratchet 
handle—or you may buy 
reamer unit only, for use 
in your RIZaID O0R 
threader handle. Try _ this 
smart reamer—at your Sup- 


ply House. 


Millions of RIAID Tools in use 
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Pages with the Editors 


GooD many, if not most, of those who read 

these pages have at some time or another 
seen demonstrations of television. At the re- 
cent convention of the National Association of 
Railroad and Utilities Commissioners in Oma- 
ha, there was a demonstration which some of 
those attending the convention happened to wit- 
ness. 


THE consensus of those who have seen these 
demonstrations, in recent years at least, seems 
to be that, mechanically, television is already 
quite satisfactory. That assumes, of course, 
a demonstration with adequate equipment un- 
der good operating conditions. But, admit- 
ting the technical adequacy of television, we 
come up against a less tangible but equally im- 
portant barrier to the commercial success of 
television. It is so different in every way from 
the radio we have become so familiar with, 
that it is hard to imagine just what the mass 
reaction will be to television when it does 
arrive. 


In many American homes and perhaps too 
many American places of business, radios are 
left on all day long and a good part of the 
night. People have developed a sixth sense 
of insulating their own minds from the noises 
which come into their ears. Many of us have 


ss 


JOHN H, BICKLEY 


Original cost ts a necessary prerequisite for 
sound regulatory accounting 


(See Pace 795) 
DEC. 21, 1944 


FRANK E. SOUTHARD 


In Maine there ts a contest to put more power 
down on the farm. 


(SEE Pace 818) 


grown to live in the same room with a radio 
without hearing it. This merciful defense 
mechanism of the human body has become 
almost necessary in families where children 
and some of the adults have become addicts 
of soap opera, horse opera, and blood cur- 
dling crime thrillers which throng the radio 
programs, 
* 


ut how can a television industry flourish 

economically on a similar basis of disre- 
gard? The visual image demands so much of 
our attention and compels so much concen- 
tration that unless we give ourselves up en- 
tirely to a study of the moving screen, the 
message is lost entirely. It could follow from 
this that commercial sponsorship might not be 
so attractive. Add to this the enormous cost 
of financing original programs for television 
broadcasting oe it will be seen that the new 
industry is faced with a tremendous economic 
problem. 


Even if it were able to operate in part by © 
broadcasting out-of-date or Grade B moving 
picture films (“living out of Hollywood’s gar- 
bage can,” as one observer recently expressed 
it rather forcefully), a single television sta- 
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Otter Tail Power Co. — Canby, Minn. 
75,000 Ibs./hr.—500 Ibs. Pressure—825°F. Temperature 
Riley Pulverized Coal Fired Steam Generating Unit 


an outstanding smaller public utility installation 


If you want to see a truly outstanding smaller boiler unit, visit the Riley installation 
at Otter Tail Power Company, Canby, Minn. Here is a unit which operates at 87.3% of 
efficiency though Riley only guaranteed 85.7%—which though having a maximum capacity 
of 75,000 pounds of steam per hour, maintains loads of 15,000 pounds with absolute ease 
and complete ignition stability—which burns Illinois coals without slagging, the ash being 
ntirely granular in form. 

‘It is because of such completely satisfactory performance that so many public utilities - 
have recently installed Riley Boiler Units. 


# Li WV COMPLETE STEAM GENERATING UNITS 


TOKER CORPORATION, WORCESTER, MASS. STEEL-CLAD INSULATED SETTINGS - FLUE GAS SCRUBBERS 
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tion operating only twelve hours a day would 
run through all the available supply of such 
films within a single year. After that—what? 
There must be an answer somewhere. With 
the development of wide-angle lenses, the 
present camera limitation of a few feet horizon 
can probably be expanded to take in an en- 
tire football field or other mass event to lend 
zest and variety to the television fare. 


Peruaprs with the repetition of programs 
and restrictions in the hours of broadcasting, 
the industry will be able to squeak through, 
in the beginning at least. Perhaps several years 
from now we may read back over these lines 
and wonder how we could ever have been so 
silly to worry about a problem which has been 
settled so neatly. We hope so. At present, 
however, ‘we don’t have any idea of what the 
answer will be. 


THESE speculations were inspired by the 
reading of the imaginative article in this issue 
(beginning page 806) on “Television after the 
War” by Rosert M. Hyatt, business editor 
and writer now living in Hollywood, California. 


» 


N this issue also we continue our series of 

articles from various points of view on the 
timely subject of original cost accounting, 
with the presentation of Part I of a triple-in- 
stalment article by Joan H. BIckLey, nation- 
ally known public utility accountant now prac- 
ticing in Chicago. Mr. BickLey, who will be 
perhaps best recalled to readers of this pub- 
lication as the chief accountant of the special 
telephone investigation of the Federal Com- 
munications Commission from April, 1935, to 
August, 1937, has a rich regulatory back- 
ground. 


Arter his graduation from the University 
of Pennsylvania in 1915 he spent nearly a dec- 
ade as a member of the faculty of Lehigh Uni- 
versity, rising to the post of associate pro- 
fessor in charge of instruction in accounting 
and business finance. In 1924 he became senior 
accountant for the public service commission 


of Pennsylvania. The following year he be- 
came chief auditor of the public service com- 
mission of Maryland. After a few years of 
private practice in Baltimore he joined the 
Federal Trade Commission investigation of 
the electric and gas utilities from 1928 to 1931. 
From there he went to the Wisconsin Public 
Service Commission as the director of the 
commission’s department of accounts and 
finance. The FCC borrowed him from this 
post during the special telephone investigation. 


ap ° 
RANK E. SouTHARD, author of the article 
on rural power rivalry in Maine (begin- 
ning page 818), has been chairman of the Maine 
Public Utilities Commission since 1935. Since 
February, 1941, Caarrman SoutuHarp has also 


been fuel director of the state. He thus has 
had a double interest and duty in looking out 
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OWEN ELY 


Is Uncle Sam making a Christmas present to 
Michigan utility consumers? 


(SEE Pace 811) 


for the provisions which must be made to see 
that power supply in the Pine Tree state is 
spread around equitably. 


¥ 


HE so-called Detroit Edison Case is hay- 

ing such widespread repercussions that our 
financial editor, OWEN ELy, has been moved to 
make another analytical examination of some 
of the factors of tax finance which bedevil this 
controversial situation. Even a most casual 
observer cannot fail to wonder, during such 
discussion of rate reductions to divert tax pay- 
ments, whether somebody was fast asleep in 
Congress when the Treasury, or whoever was 
responsible, first used that expression “excess 
profits taxes.” Although we know what it 
means in terms of formula, and we know that 
it does not mean anything illegitimate or crim- 
inal, the fact remains that the very sound of 
the words “excess profits” has an insidious con- 
notation. As a matter of fact, “excess 
profits taxes” is simply a poor name for “war 
taxes,” which Congress should have called 
them. 


> 


E can think of nothing better to wish our 

friends and subscribers, for this forth- 
coming holiday season, than that Christmas 
will bring to all a more radiant hope of peace 
and that the New Year will witness its ac 
complishment. 


THE next number of this magazine will be 
out January 4th. 


ee a 
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his caleulator carries its own pencil 


(and needs 
no eraser!) 


Pencils are out, when you entrust your office figuring to the Automatic Printing 
alculator. You're freed forever from the chore ... and the chances for error... of 
encil mathematics or copying answers from dials. You're out from under the need 
..and the delay ... of re-checking each problem to prove accuracy. For you're 
orking with the one calculator that PRINTS as it divides and multiplies, adds and 
btracts. You’re getting a permanent record of each problem in black and white 
.. for checking, for recording, for filing with the original documents, if you wish. 
tinting is only ome of the valuable features you get when you invest’ in the Print- 
g Calculator. There’s also simplicity ... a compact keyboard with only 10 mz 
umeral keys ... a one-hand span of all operating keys. There‘sease of | 
pperation, too. No specialized training is required. Proficiency 
omes quickly and naturally. 
best of all, it’s a one-machine investment doing a two-machine job. 

t supplants the ordinary adding machine which can’t calculate, 
nd the ordinary calculator which can’t print the answers. 

t's a sweetheart, as thousands of users testify... cutting red 
ape on calculating payrolls, estimates, costs, invoices, for- 
nulas, taxes... percentage problems of all kinds. It can cut 

ed tape in your business, too. We'll gladly show you how. 

Phone our nearest office. Or write us at Buffalo 5, N.Y. 


Reminglon Rand | 


The only PRINTING calculator with automatic division 
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‘ VULeometic Model Ef 
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a = 
One 300,000 Ib. per hour Foster Wheeler Boiler at — 
an Eastern Central Station, operating at 1350 psi. 
at 960° F. Soot Blowers operate from the saturated 
drum at 1350 ib. through an automatic pressure 
control supply valve which varies the pressure up to 
full boiler pressure as desired. Scot blower heeds 
Wrererttes es cvieet : ate power driven VULcomatic Model E-} {page 7). 
by 2 : controlled from remote panel. Unit No. # i: duplex 
ay: a ‘ full automatic retractable element effectively clean- 
' =. ing not only the slag screen and superheater but the 
side walls and roof. The Soot Blower blowing pres- 
Control Panel . sure may be controlled from the panel. 





\ 


enew VULCAN catalog fully describing VULCAN equipment appears in the 
44 Sweets, and a copy is available on your request. 


LCAN SOOT BLOWER CORPORATION, DU BOIS, PENNA. 
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Remarkable Remarks 


“There never was in the world two opinions alike.” 


—MONTAIGNE 








W. RANDOLPH BurRGESS 
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Secretary of the Interior. 


JoHn O. RENNIE 
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President, Wisconsin Power & 
Light Company. 


F. D. NEwBury 
Vice president, new products divi- 
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GitBert H. MontAGuE 
Member, New York Bar. 
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“We can’t reap profits from the use of taxpayers’ money 4 
or government power without the penalty of loss of 
freedom.” : 


¥ 


“A newspaper is the voice of big business if it makes” 
up its own editorial mind with an anxious eye on the daily 
take.” 


. 


“The burden of a lasting peace is going to fall almost 
inevitably on the radio industry of the world. Interna- 
tional radio on a large scale will be as big a factor as” 
penicillin or air transport.” 


“Industrial hostility is a... poor basis for progress in 
any land, at any time, and we’d better get it behind us if we 
want to start going places in the postwar period. In post- 
war there must be no signs reading ‘business going on ag_ 
usual during altercations.’ ” ; 


» 


“Tt is important that all business, regardless of owner- 
ship, pay its.fair share of the tax load. Unless this is 
done, and it requires government action to bring it about, 
it is quite certain that the national income will fall far 
below the amount necessary to keep this country solvent.” 


» 


“All of the grand and impressive predictions of post- 
war employment and national income, currently publi- 
cized, may have no more weight than a film of cobweb... 
unless a realistic wage and price policy under which pri- 
vate industry can provide satisfactory levels of employ- 
ment is adopted and put into effect very soon.” 


> 


“When this appeasement complex is deleted from our 
present government labor policy, American labor will dis- 
own quickly any inclination to strangle our American na- 
tional life and will be willing, like all other Americans, f6~ 
talk over all questions and disputes and to arrive at an ad- 
justment on the basis of patriotism and mutual forbear- 
ance for all Americans.” 


12 
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Burroughs 
eas . 


Some of the Great Advantages of 
Burroughs Payroll Machines 


Woxtameoyanl ol (-e-Mol ate Moh Zoll(o] o)(-Wia-\ee) gohan cols 
preparing management and government 
reports quickly and easily. 


Most easily-read employee's statement of 
Yel dalisvek yume (-tol Ula tlelarwelateMa(-1 ml loka 


Greatest variety of types and styles to 
iimela an ooh acel|melacol aliiaremul-tineres 


laltela-rimmoK-fola-i-Mel mel Ul Colton i(ome) ol-taeh iolan 
Greatest simplicity in form handling. 
Greatest saving in keyboard time. 


Greatest saving in proving time. 

















Since 1913, when the Income Tax 
law first made individual employees’ 
earnings records necessary, the 
complications of payroll accounting 
have steadily increased. Wages and 
hours legislation, social security pro- 
grams, withholding taxes, accounting 
for war bond deductions and pur- 
chases, and other special items—call 

‘presented new problems. But the 
new problems were constantly antici- 

. pated with new Burroughs machines 
and features, providing both large 
and small business with maximum . 

‘ savings in time and money. 





As conditions change—as new prob- 
lems arise in labor accounting— 
Burroughs will continue to fulfill the 
obligations of leadership by being 
first with new developments and 
machines. 


BURROUGHS ADDING MACHINE CO,, DETROMM 32 


| Burroughs 
: IN MACHINES Uae 


IN COUNSEL 
IN SERVICE 


NGURING, ACCOUNTING AND STATISTICAL MACHINES ¢ NATIONWIDE MAINTENANCE SERVICE « BUSINESS MACHINE SUPPL 
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14 REMARKABLE REMARKS—(Continued) - 


Excerpt from statement of Farm-  — “All the world is looking forward to a peace which goes 
ers’ National Union. beyond the mere cessation of hostilities and becomes a’ 
thing lived, enjoyed, and depended upon by the great mass | 

of people everywhere.” : 


* 


Mites F, Ho ttister “Probably at no.time in the history of the world have 
Economist and business executive. so many ordinary men like us had the privilege of influenc- 
; ing world events—the privilege of constructively influ- 

encing so many human lives.” 


» 


JAMES WILLIAM FULBRIGHT “,. Ca] feeling of irresponsibility is evident in the cu- 
U. S. Representative from Arkansas. rious, detached manner in which so many people discuss the 
Congress or the state legislature as if they were composed 
of men of another world. It doesn’t seem to occur to these 
people that in criticizing their representatives, they are 

... talking about themselves.” 


C. E. WiLson “It is generally realized that private enterprise must bear 
President, General Motors the brunt of providing the postwar activity and that gov- 
Corporation. ernment’s function is to clear the way for private enter- 
prise to do a successful job. Tremendous Federal expend- 
itures not directly contributing to the welfare and stand- 

ard of living of our citizens must be avoided.” 


a 


TuHomAs E. Dewey “We have learned much since 1919, The experience of 
Governor of New York. two world wars has taught us that we can not remain 
unaffected by what happens elsewhere in the world. It 
has shown us that unprovoked aggression against a free- 
dom-loving people anywhere is an attack upon the peace 
of the whole world. We may again be tempted to feel that, 
with the defeat of our enemies and a proclamation of 
peace, we can afford to rest on our oars. But the truth 
is, those years that follow will be decisive. The main- 
tenance of peace will require continuing labor and forbear- 
ance. When we have ceased to wage war we shall have 
to wage peace.” 


* 


Donatp M. NELSON “The tradition of America is against national restric 
Former chairman, War Production _ tions on individual enterprise except when they are neces- 
Board. sary for the welfare of the people. Obviously, there are 
times when war or other emergencies require the govern- 
ment to take the economic initiative. Obviously, too, we 
must depend on the government to prevent abuses of in- 
dividual privilege and group power. But within these lim- 
its, as I see it, we must keep intact the essential economic 
freedom of the individual if we are to preserve the other 
freedoms which grow in the same soil. The freedom of 
the press, for example, is closely related to our economic 
liberties. In an economy shackled by the state or domi- 
nated by industrial cartels, the press in the long run would 
be at the mercy of the overlords,” 
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s a Hi-Pressure Contact 
itch, designed and refined by 
IE engineers, who set a new 
ward in its creation. 


‘4s neat and smart as a 
itch can look, and still “take 


‘What you don’t see here is 
constant search for im- 
rement in design and opera- 
. R&IE engineers are never 
isfied. They know that spot- 
msure, self-cleaning contacts, 
wer selection of materials 
iother manufacturing processes are fundamentally 
it—but, they are continually looking for refinements 
will improve on present Quality and Performance. 
t've been at it for 33 years. In that time, every 
itch that went out helped establish the margin of 
ity that distinguishes all R&IE equipment”. 


* 


ILWAY and INDUSTRIAL ENGINEERING COMPANY 


GREENSBURG, PA. ... In Canada—Eastern Power Devices Ltd., Toronto 
Cooperating 100% with the War Effort 





» & 
o f 


SERVICE HOURS 


SERVICE HOURS 


SERVICE HOURS 


SERVICE HOURS 
ee ator ee 
eo Mf 5S & 


a 


= 


i) 


» 


Less tHan 1% 


OPERATING 
RECORD 


First full month 
Regular Operation - 


5 
JANUARY 


5 1 1% 20 25 5 (1 
JULY 


5 10 15 20 25 5 10 
JANUARY 


5 W 1 20 25 


JULY 


1S 20 25 5, 0 15 
FEBRUARY 


15 20 25 5 10 
AUGUST 


S 20 25 
FEBRUARY 


- 


Public Utilities Fortnightly December 21, 


FORCED 
OUTAGE... 


The outage charts reproduced here provide graphic evidence of another 
operating record achieved by a C-E Unit — this time in the Manchester St. 

of Narragansett Electric Company at Providence, R. I. This unit is designed to 

at maximum continuous capacity, 430,000 Ib of steam per hr at 1225 psi and 915 
It uses either pulverized coal or oil and this performance record includes 

with both fuels. 
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3 YEAR USE FACTOR 95.6% 


During the period from April 1, 1941 to April 1, 1944, a total of 26,280 
hours, this unit was in service 25,128 hours, or 95.6% of all the time for 
three years under war-time conditions. Of the 4.4% outage time 3.5% 
was devoted to annual scheduled inspection and overhaul. Less than 1% 
was lost due to forced outage. 


USE-CAPACITY FACTOR 86% 


During 1942 and 1943, its first full years in operation, this unit produced 
just under 3 billion pounds of steam each year or at an average rate, 
while in: service, of 370,000 Ib per hr. This is 86% of its maximum 
continuous capacity. 


A841 


COMBUSTION ENGINEERING mY 


200 MADISON AVENUE NEW YORK 16, N. Y. 


C-E PRODUCTS INCLUDE ALL TYPES OF BOILERS, FURNACES, PULVERIZED FUEL SYSTEMS AND STOKERS, ALSO SUPERHEATERS, ECONOMIZERS AND AIR HEATERS 
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EFFICIENT 3 ty ty THAT 


Kinnear Rolling Doors give you the 
protection you need at doorways to 
safeguard vital war production plus 
the door efficiency you need to help 
keep production rolling at top speed. 
Their interlocking-slat con- 
struction (Kinnear originated it) pro- 
vides strong, durable, lasting protec- 
tion against fire, riot, theft, sabotage, 
wind, weather and accidental damage. 
And they aid production by saving 


famous 


= BLOCK ~ 
“ SABOTEU Ss 


space, time and labor —they open 
upward, smoothly and easily; they 
coil compactly out of the way right 
above the doorway; they permit full 
use of all floor, wall and ceiling space 
at all times; and their operation is 
never obstructed by nearby objects. 
Give your plant—and your produc- 
tion—these proved advantages. Install 
Kinnear Rolling Doors now, Any size, 
motor or manual control. 


You'll also find valuable extra protection in Kinnear Rolling Fire 
Doors and Window Shutters. They're approved and labeled by the 
Underwriter’s Laboratories! Write for complete data. The Kinnear 
Manufacturing Company, 2060-80 Fields Avenue, Columbus, Ohio. 
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Gates—intake, Sluiceway and Spillway 
Hydraulic Turbines—Francis and Propeller Types 


Rack Rakes 
Trash Racks 
Valves—Pipe Line and Penstock 


NEWPORT NEWS SHIPBUILDING 
AND DRY DOCK COMPANY 


NEWPORT NEWS, VIRGINIA 








a 
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Save to Win 


with these four simple rules 


of battery care: 


Keep adding approved water at 
regular intervals. Most local water 
is safe. Ask us if yours is safe. 


Keep the top of the battery and 
battery container clean and dry at 
all times. This will assure maximum 
protection of the inner parts. 


Keep the battery fully charged— 
but avoid excessive over-charge. 
A storage battery will last longer 
when charged at its proper voltage. 


Record water additions, voltage, 
and gravity readings: Don't trust 
your memory. Write down a com- 
plete record of your battery's life 
history. Compare readings. 


If you wish more detailed information, or 
have a special battery maintenance prob- 
lem, don't hesitate to write to Exide. 
We want you to get the long-life built 
into every Exide Battery. Ask for booklet 
Form 3225. 


— Exide — 


CHLORIDE 
BATTERIES 





...is a vital principle 


of utility operation 


Conservation of materials is no new story 
to the men who operate public utilities. 
With thrift and efficiency they have —_ 
planned for conservation. 


They’ve squeezed the last ounce of use 
out of materials and equipment in their 
care .. . and today, that need is intensified. 


One helpful principle to follow is that of 
“Buy to Last—Save to Win.” Buy quality 
products and equipment, then care for it to 
avoid needless replacement. That conserves 
raw materials, labor, and space in factories. 
It frees these productive elements for essen- 
tial war production. 


THE ELECTRIC STORAGE BATTERY CO. 
Philadelphia 
Exide Batteries of Canada, Limited, Toronto 
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TO YOUR 
TOUGH INSULATING 
PROBLEMS! 


for temperatures fo 600° F. J-M 85%, 
Magnesia—the most widely used 
block and pipe insulation to 600° F. 
and,in combination with Superex, for 
higher temperatures. Standard block 
sizes 3x18”, 6’’x36” and 12x36”; 
from 1” to 4” thick. 


or steam lines up fo 700° F. Use 
J-M Asbesto-Sponge Felted Pipe 
Insulation for efficiency, high sal- 
vage and resistance to abuse. In 


ft, lengths 1” to 3” thick. 


JM 











Furnace insulation up to 2600° F. 
J-M Insulating Brick and Insulat- 
ing Fire Brick are available in 7 
types, limits from 1600° F. to 
2600° F. New Insulating Fireblok, 
now available are 5 times larger 
for speedier installation. 


Insulation to 1900° F. J-M Superex 
Blocks have high heat resistance, 
low thermal conductivity. Sizes 
3x18”, 6x36” and 12’x36”; 
from 1” to 4” thick. 


Wwe your insulating 
problem, there’s a Johns- 
Manville insulation that can 
solve it efficiently and at mini- 
mum cost. For, over the past 
86 years, Johns-Manville has 
pioneered in the field of indus- 
trial*insulation. Today J-M 
offers a wide line of insulating 
materials, each designed for 
some specific insulation need, 
for temperatures up to 2600°. 
For example: 









J-M INSULATIONS COVER THE 
ENTIRE RANGE OF 
INDUSTRIAL TEMPERATURES 


& 
CENTIGRADE 
JM-26 BRICK OR FIREBLOK 
SIL-O-CEL SUPER BRICK 


3IM-25 BRICK OR FIREBLOK 


JIM~-20 BRICK OR FIREBLOK 


RQYWHQW oi 


85% MAGNESIA 
PRE-SHRUNK ASBESTOCEL- 
PRE-SHRUNK WOOL FELT 


QD BDeanve Gj sack up anoeaposeo 
FAHRENHEIT CENTIGRADE 


For more details on these mate- 
rials, and on the complete J-M 
Insulation line, write for Catalog 
GI-6A. Address: Johns-Manville, 
22 East 40th St., New York 16, 
New York. 






Johns-Manville 


INDUSTRIAL INSULATIONS 


FOR EVERY TEMPERATURE FOR EVERY SERVICE 
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Now that the supply of aluminum exceeds the 
femands for military uses, Alcoa Aluminum bus 
ar apes and fittings are again available. You 
eed with the extension and modernization 

up by previous restrictions. 
is “required to install aluminum bus 
ter weight makes handling and 
ports can be similarly lighter 
ced. Buses can, therefore, 
expensive reinforcement 


help select con- 
us installations. 
ir AMERICA, 
ansylvania. 


THIS “OLD” WAR WORKER SETS THE PACE 
FOR POSTWAR BUS BAR CONSTRUCTION 
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The idea of using structural shapes for electrical conductors was originated by 
Aluminum Company of America; better ventilation and higher efficiency, rigid- 
ity and strength ofa girder. This first installation of channel bus bars, installed 
in 1928, hds a run of 1,600. Conductors are 5” Alcoa Aluminum Channels. 


WELDING CABLES 





3 
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IRMORED CABLE - RUBBER POWER CABLES : VARNISHED CAMBRIC CABLES 


FCRESCENT 


IMPERIAL NEOPRENE 


CRESCORD 
Ger Heavy Duly 
Judustricl Yse 








The tough, NEOPRENE jacket gives this 
cable maximum life under the most severe 
operating conditions. Among its chief ad- 
vantages, it is 


OIL PROOF. 


SUN PROOF 3 
ABRASION RESISTING 
FLAME RETARDING 
FLEXIBLE 

LONG LIVED 





Furnished in all sizes from 18-Two Con- 
ductor to 500,000-Three Conductor. 


CRESCENT < 
WIRE and CABLE @ 


CRESCENT INSULATED WIRE & CABLE CO. 
TRENTON, N. J. 


BUILDING WIRE : IMPERIAL NEOPRENE JACKETED PORTABLE CABLE 





* CRESFLEX NON-METALLIC 
@SAZTGV9 GUVOGdMIHS:- SAIHIM TOHLNAS: SATEVI AVMHUVd GNV GAISVINZ GVA1I GHOIVNUAd 


@ WELDING CABLES 
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Use CLEVELAND 
BABY DIGGERS 





On Those Long-Postponed Distribution Jobs 


The Cleveland Baby Digger —the trencher that first 
made machine digging economy possible on short 
scattered urban distribution jobs ...is tougher and 
faster than ever, yet enjoys the same compactness 
and mobility as always. e Write now for details eke 


“CLEVELANDS” are available for next year’s work. 


a 


Tor, THE CLEVELAND TRENCHER COMPANY : 1or 


Nf” 20100 ST. CLAIR AVE ‘Pioneer of the Small Trencher CLEVELAND 17 


“CLEVELANDS’” Save More...Because they Do More 
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AN UNFAILING ADVANTAGE 


Mercoid Controls are widely used in the fields of heating, air conditioning, 
refrigeration and various industrial applications @ Whatever the control 
requirement may be, it is conceded that dependable performance is most 
essential, due to the fact that any equipment governed by an automatic control 
is more or less dependent upon the control @ The dependability of Mercoid 
Controls is based upon their fundamental construction and operation. They 
are equipped exclusively with hermetically sealed mercury switches of special 
design @ Mercoid mercury switches are known the world over for their de- 
pendable service. They are not affected by dust, dirt or corrosion; nor are they 
subject to open arcing, with its attendant consequences of pitting, sticking or 
oxidized contact surfaces, all of which, are likely to interfere with normal 
switch operation @ The Mercoid Switch is one of the principle reasons among 
other things, why Mercoid Controls on the whole, give the assurance of better 
control performance and longer control life—a distinct and unfailing advantage 
—the reason why they are the choice of America’s leading engineers for many 
important wartime industrial applications. @ Catalog sent upon request. 


THE MERCOID CORPORATION : 4229 BELMONT AVE. - CHICAGO: 41: ILI 


This page is reserved under the MSA PLAN (Manufacturers Service Agreement) 





Con Take lef 


Climatic conditions, under which various communi- 
cations equipments are operated, vary from the 
sub-zero temperatures of the northernmost climates 
to the tropical temperatures encountered at the 


equator. Conditions of humidity cover the extreme 
range; from the dry arid regions of the many 


deserts, to the almost 100% humidity in tropical 
and sub-tropical. atolls. 


It has been the problem of Sangamo engineers to 


design and produce capacitors that perform faith- 


fully under these varying conditions, and so assure 
vitally needed communications at all times. 

The wide variety of capacitors illustrated insures 
the availability of the proper unit for almost any 
mica capacitor requirement. 


SANGAMO ELECTRIC 


COMPANY 
SPRINGFIELD, ILLINOIS 
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IT WILL REDUCE 
WATER WASTE AND 
HELP TOWARD 


WINNING THE WAR jf 


| Ie of this kind are received when a 
Water Department first puts in a program of 
meter testing and repairing, especially where 
meters have remained untested for many 
years. Investigation of the consumer’s prem- 
ises will uncover toilet leaks, dripping fau- 
cets, etc. Experience shows that when these 
are pointed out, the consumer readily under- 
stands the reason for the bill. 


Results: he has leaks repaired, returning 
his bills to normal . .. he gains a greater 
respect for the Water Department ... and the 
Department receives revenue for water not 
previously paid for. And all the critical ma- 
terials required for the pumpage and treat- 
ment of previously wasted water are saved. 


© Consult your Trident representative. He 
will be glad to give you the benefit of his ex- 
perience in the best methods of testing and 
repairing meters. 





NEPTUNE METER COMPANY ¢ 50 West 50th Street ¢ New York 20, N.Y. 
Branch Oifices in CHICAGO, SAN FRANCISCO, LOS ANGELES. PORTLAND, ORE.., 
DENVER. DALLAS. KANSAS CITY. LOUISVILLE, ATLANTA. BOSTON. 

Neptune Meters. Ltd., Long Branch, Ont., Canada 
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A transformer blaze must be stopped in a very few 
seconds — before spreading flames and explosions wreck 
the entire installation. That’s why so many utilities 
protect oil-filled equipment with a... 


GRINNELL MULSIFYRE SYSTEM 


Mulsifyre Systems operate on the princi- 
ple of emulsifying blazing oil with a driving 
spray of water. The oil is turned into a 
liquid which is incapable of burning. A 
Mulsifyre System extinguishes fire in a few 
seconds and prevents reignition. 

Complete separation of water and oil takes 
place in a few hours... leaves oil undamaged. 

There is absolutely no conductivity along 
the discharge of a Mulsifyre projector when 


spray strikes conductors carrying high 
voltages. 

Mulsifyre Systems are permanently in- \ 
stalled... they operate automatically or 
manually. 

Recommended by Underwriters’ Labora- 
tories for use in extinguishing fires in flam- 
mable oils immiscible with water, wherever 
such oil is a fire hazard ... in transformers 
and other oil-filled electrical equipment. 


Yad 


INVESTIGATE this simple, sure oil 
fire protection. Write for Data Book 
by Underwriters’ Laboratories. 
Grinnell Company, Inc., 
Executive Offices, 
Providence 1, Rhode Island. 
Branch offices in principal cities. 
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tow TO SAVE 


MANPOWER 


TRANSMISSION 


| 
| YET SPEED 
| 
| 
| 
\ 
| 


LINE ERECTION 





/ hroughout the country our trained men 


are ready to help you meet today’s unprecedented 
demand for power. In the erection or maintenance 
of transmission lines . . . regardless of distance or 
terrain... Hoosier experience and special equipment 
guarantees efficient and economical service. 
COLUMBUS, ONIO0 


NEW YORK = CHICAGO ERECTION and MAINTENANCE OF TRANSMISSION LINES 
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ATTACK... with POWER 


Wrers back of the smashing offensive that is carrying the war to 
the Axis? The dynamic energy of management and labor .. . the 
amazing ingenuity of engi s... and, not least, the gigantic load shouldered 
by our public utilities and industrial power plants. 








It would be impossible to over-emphasize the importance of power to the 
almost incredible production of ships, planes, tanks, guns, ammunition, and 
other war material. In producing steam to supply electrical energy, 
American power plants are keeping war-plant machines humming at 
stepped-up speeds never before attained. As J. A. Krug of WPB aptly sums 
it up, “Power has never been too little or too late.” 


Working with power plant executives and personnel has been a privilege 
for Babcock & Wilcox ... and an opportunity to apply our experience 

in steam generation to the war-vital needs of expanding and 
maintaining boiler capacity. We &t B&W know that when the 

history of this war is written, the electric light and 

power industries will receive high recognition for a 

job well done... even wider recognition than 

the special citation already conferred 

upon them “for distinguished war- 

time achievement.” 


service 


fers on Wo- 
the wo 


The Babcock & Wilcox Company 


85 Liberty Street, New York 6, N. Y. 


(1& WILCOX ««« «tee 
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HIS huge Elliott motor sta- 

tor and frame is destined 
for the main propulsion drive 
of a Maritime Commission 
vessel. 

It is a nice job of motor 
building. The fabricated frame 
is exceptionally rigid. Form- 
wound coils made of trans- 
posed strands improve effi- 
ciency and reduce heating. The 
coils are insulated with mica 
tape and impregnated with a 
special insulating compound. 
These coils form a single turn 


esontt in 


series wave winding, with all 
connections at one’ end. This 
arrangement provides for easy 
emergency repair should it be 
necessary, as a damaged coil 
can be cut out of the circuit 
by opening the connections 
and inserting jumpers. 


This motor develops 6600 
hp. at 93 r.p.m. Its size is a 
measure of Elliott engineering 
capacity. Its craftsmanship is 
characteristic of all Elliott mo- 
tors, large and small. 


Company 


ELLIOTT x. 


RIDGWAY, PA. 


When you fieea a quality motor, 
come to Elliott. 


OTHER PRODUCTS: 

STEAM TURBINES © GENERATORS 
MOTORS « CONDENSERS « FEEDWATER 
HEATERS AND DEAERATORS © STEAM 
JET EJECTORS ° CENTRIFUGAL 
BLOWERS © TURBOCHARGERS FOR 
DIESEL ENGINES ¢ TUBE CLEANERS 
STRAINERS  DESUPERHEATERS « FILTERS 


DISTRICT OFFICES IN PRINCIPAL CITIES 
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Due to wartime travel restriction, conventions listed are subject to cancellation. 
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} {I American Water Works Association, New York Section, will hold meeting, New 
York, N. Y., Jan. 17, 1945. 





q ge Instituta of Electrical Engineers will hold meeting, New York, e) 
» Jan, 22-26, 1945. 





q at ar dey) ae Society of America will hold annual meeting, Chicago, Iil., 
e@ 








Q Edison Electric Institute pp ecsen and Distribution Committee will hold meeting, 
Pittsburgh, Pa., Feb. 8, 9, 





Q Edison Electric poem Electrical Equipment Committee will convene, Cincinnati, 
Ohio, Feb. 14, 15, 1945. 





q pemies ye Works Association, Minnesota Section, will hold meeting, Mar. 





{ Texas Telephone Association will hold convention, Dallas, Tex., Mar. 12, 13, 1945. 





q Kansas Telephone Association will hold meeting, Topeka, Kan., Mar. 15, 16, 1945. 





4, Greater New York egg om will hold conference and exhibit, New g 
York, N. Y., Mar. 20-25, 








q Iowa ea Ta Telephone Association will start session, Des Moines, Iowa, 
Apr. 3, 4, 1945. 








q Nebraska Telephone Association will convene, Lincoln, Neb., Apr. 5, 6, 1945, 








@ JANUARY z 





qT Ls payer States Telephone Association will hold spring executives’ conference, Chicago, 
., Apr. 10, 11, 1945. 





¥ Illinois Telephone Association will convene, Peoria, Ill., Apr. 19, 20, 1945. 











q fmericons! Water Works Association will hold annual conference, St. Louis, Mo., May 
1 
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Iron Bridge and Winter Sun 


By Charles Burchfield 
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Original Cost in Public 
Utility Accounting 


Part I 


The method that is now generally in effect, declares 
the author, departs but little from the procedure 
that had been in force for many years. 


By JOHN H. BICKLEY 


lic services as transportation, 

communication, and the sale of 
electricity, gas, and water are vested 
with a public interest that is unlike 
that present in other business ventures. 
They are granted a power of sover- 
tignty, the right of eminent domain, 
and they perform essential functions 
which in the absence of private under- 
taking would be conducted by public 
agencies. From these circumstances 
there have grown forms of govern- 


K NTERPRISES engaged in such pub- 
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ment control, either directly by legisla- 
tive bodies or by administrative agen- 
cies established to carry out the legis- 
lative will. 

Among the means of public control, 
accounting has been one of the most 
essential and effective measures. Since 
the first decade of this century, agen- 
cies created to regulate quasi public 
business institutions have been author- 
ized and directed to prescribe systems 
of accounts. 

In the promulgation of accounting 
DEC. 21, 1944 
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Systems, regulatory authority must 
consider the needs to be served by ac- 
counts, and when discretion is exer- 
cised wisely, it will reflect the peculiar 
qualities of public service institutions 
without doing violence to generally 
accepted accounting principles and 
conventions. 

Progress in the realm of public util- 
ity accounting has been marked. Aided 
by experience and guided by considera- 
tions of sound regulation, commissions 
have gradually evolved clearer con- 
cepts of accounting rules and methods 
that will best serve the public interest, 
and this interest is viewed broadly as 
including patrons and investors. As 
this means of regulation has moved 
forward, conflicts of opinion have 
arisen, but disagreement on many is- 
sues is to be expected as a healthy re- 
action to any measure that limits the 
freedom of individual choice. Unanim- 
ity of opinion on all accounting ques- 
tions, as on others, is too Utopian to 
be expected by reasonable men. Never- 
theless, time has demonstrated that 
public service commissions have gen- 
erally advanced toward improvement 
of accounting regulations. They have 
shown ability to understand the regu- 
latory needs to be served by account- 
ing records and a capacity to design 
systems of accounts that implement 
regulation. 


Accounting Is Purposive 


— disagreement as to 
methods has been frequent, one 
view that has received general accept- 
ance is that accounting is utilitarian— 
that it is an art created and developed 
to serve useful purposes. Consequent- 
ly, the life of accounting, like the life 
of the law, to use the words of the late 


Justice Oliver Wendell Holmes, is ex- 
perience, not logic. But the learned 
Justice said elsewhere: “No generali- 
zation is wholly true, not even this 
one.” Therefore, it may be added that 
while the life of accounting is experi- 
ence, its rules derive substance in logic, 
however mutable the rules may be. 
That the usefulness of particular 
accounting procedures depends upon 
circumstances, and that a method that 
is useful at one time or under a given 
set of conditions may fail to meet the 


needs of another time or different cir- ] 


cumstances is likewise recognized as a 
practical doctrine. Thus, in the re- 
cording and reporting of assets, value, 
as distinguished from cost, gains or 
loses significance, depending upon eco- 
nomic trends, the nature of the enter- 
prise, and the character of the assets. 
Cost or market value, whichever is the 
lower, is a conventional criterion for 
the reporting of inventories by some 
business establishments, market value 
may be used by others in the reporting 
of investments, and cost to the account- 
ing company is widely accepted by all 
business in the reporting of plant 
facilities. But cost to the buyer of 
goods or services always has signifi- 
cance as an accounting datum because 
that cost supposedly represents actual 
value to the buyer at the date of 
purchase. 


pear is given also to the 
fact that accounting may be 
called upon to serve two kinds of pur- 
poses—general and specific, but that 
the accounting arrangements designed 
for the specific purposes should not 
impair the integrity of the accounts for 
general purposes. Federal and state 
income tax laws, for instance, require 
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ORIGINAL COST IN PUBLIC UTILITY ACCOUNTING 


the computation and reporting of tax- 
able income on the basis of applicable 
laws and regulations; but these do not 
change the accounting rules by which 
profit is measured. Profits are often 
stated, for managerial study, on differ- 
ent bases and in varying amount. To 
one unfamiliar with the problems of 
an enterprise, this may appear incon- 
gruous; but to management that is 
alert to the impact of many forces, sev- 
eral views of earnings may be essen- 
tial. 


Recently Prescribed Plant 
Accounting 


NX present, one of the vigorously 
controverted matters in public 
utility accounting is a recently pre- 
scribed procedure’ for the recording of 
utility plant, which is commonly re- 
ferred to as “original cost accounting.” 
Yet, as will be shown, the method that 


1 When mention is made of recent or cur- 
rent accounting systems there will be included 
the Uniform System of Accounts for Public 
Utilities and Licensees, promulgated by the 
Federal Power Commission in 1936, the Uni- 
form System of Accounts for Electric Utili- 
ties, adopted by the National Association of 
Railroad and Utilities Commissioners in 1936, 
and the Uniform System of Accounts for 
Telephone Companies, promulgated by the 
Federal Communications Commission in 1935. 
The earlier systems to which reference is 
made include those issued in the 1920’s and 
before. 


is now generally in effect departs but 
little from the procedure that had been 
in force for many years. 

By reason of the large magnitude of 
fixed asset investments and of the rela- 
tion between fixed property and prices 
charged for services, systems of ac- 
counts for public utilities have empha- 
sized plant accounting requirements. 


HE conventional rule for the re- 

cording of plant assets is cost to 
the present owner, and no contrary 
provision is found in systems of ac- 
counts prescribed by commissions hav- 
ing jurisdiction over common carriers 
and public utilities. The rule has some- 
times been violated, but it has always 
been the approved procedure. It has 
not been modified by recently adopted 
systems, but a change in application 
has been laid down with respect to go- 
ing properties acquired as operating 
units or systems by purchase, merger, 
consolidation, liquidation, or other- 
wise. 

On June 19, 1935, the Federal 
Communications Commission promul- 
gated a new Uniform System of Ac- 
counts for Telephone Companies, ef- 
fective January 1, 1936. This system 
prescribes four balance sheet accounts 
for telephone plant, as follows: 


& 


“ProGREss tn the realm of public utility accounting has been 
marked. Aided by experience and guided by considerations 
of sound regulation, commissions have gradually evolved 
clearer concepts of accounting rules and methods that will 
best serve the public interest, and this interest is viewed 
broadly as including patrons and investors. As this means of 
regulation has moved forward, conflicts of opinion have 
arisen, but disagreement on many issues 1s to be expected as 
a healthy reaction to any measure that limits the freedom of 


individual choice.” 
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100.1, Telephone Plant in Service. 
100.2, Telephone Plant under Con- 
struction. 
Property Held for 
Telephone Use. 
100.4, Telephone Plant Acquisition 
Adjustments. 

Entries in Accounts 100.1, 100.2, 
and 100.3 are to be recorded at orig- 
inal cost and this cost is defined as the 
actual cost of property “at the time 
when it was first dedicated to the pub- 
lic use, whether by the accounting 
company or by a predecessor public 
utility.” 


100.3, Future 


F. 'geentee 100.4, Telephone Plant Ac- 
quisition Adjustments, was pro- 
vided to report for property in use in 
telephone service at the time acquired, 
the difference between the cost to the 
acquiring company and the original 
cost of the plant. 

American Telephone and Telegraph 
Company and forty-three other tele- 
phone companies instituted a suit in 
the United States District Court for 
the southern district of New York to 
enjoin the enforcement of the commis- 
sion’s order, complaining particularly 
of the provision of the system as set 
forth in Account 100.4. The district 
court sustained this and other im- 
portant provisions of the new account- 
ing system, and an appeal was carried 
to the United States Supreme Court. 
On December 7, 1936, the decree of 
the district court was affirmed.* 

The movement for original cost ac- 
counting had been under way for sev- 
eral years prior to 1935 and was gain- 
ing momentum. The National Asso- 


2 American Teleph. & Teleg. Co. v. United 
States (1936) 299 US 232, 16 ‘PUR(NS) 225. 
This case is discussed further in Part II of 
this article. 


ciation of Railroad and Utilities Com- 
missioners, at its annual convention 
held in November, 1936, adopted a 
Uniform System of Accounts for 
Electric Utilities that embodies sub- 
stantially the same provisions for the 
recording of utility plant as those pre- 
scribed for telephone companies. The 
NARUC system includes two main 
balance sheet accounts for utility 
fixed property—namely, 100, Utility 
Plant, and 107, Utility Plant Adjust- 
ments—and Account 100 is subdivided 
as: 
100.1, Utility Plant in Service. 
100.2, Utility Plant Leased to Others. 
100.3, Construction Work in 
Progress. 
100.4, Utility Plant Held for Future 
Use. 
100.5, Utility Plant Acquisition Ad- 
justments. 


HE Federal Power Commission, 

on June 16, 1936, prescribed a 
Uniform System of Accounts for Pub- 
lic Utilities and Licensees, effective 
January 1, 1937, that contains the 
same accounts for utility plant (desig- 
nated “Electric Plant’) and specifies 
the same bases for entries in the plant 
accounts. 

By these two systems, which have 
been adopted by most state commis- 
sions, with or without modification, 
Accounts 100.1; 100.2, 100.3, and 100.4 
are to record the original cost of elec- 
tric plant, and this cost is defined as 
the cost of such property to the person 
first devoting it to public service. Ac- 
count 100.5, Utility [or Electric] 
Plant Acquisition Adjustments, re- 
cords “the difference between (a) the 
cost to the accounting utility of utility 
plant acquired as an operating unit or 
system by purchase, merger, consolida- 
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Recording of Plant Assets 


“TT? conventional rule for the recording of plant assets is cost to 
the present owner, and no contrary provision is found in systems 
of accounts prescribed by commissions having jurisdiction over common 
carriers and public utilities. The rule has sometimes been violated, but 
it has always been the approved procedure. It has not been modified by 
recently adopted systems, but a change in application has been laid down 
with respect to going properties acquired as operating units or systems by 
purchase, merger, consolidation, liquidation, or otherwise.” 





tion, liquidation, or otherwise, and (b) 
the original cost of such plant, less the 
amount or amounts which may be 
credited to the depreciation and amor- 
tization reserves of the accounting 
utility at the time of acquisition with 
respect to such property.” 

The adoption of original cost ac- 
counting has not required, per se, any 
restatement of the major portion of 
utility plant, inasmuch as most com- 
panies have constructed a large por- 
tion, and in cases almost all, of their 
properties and should have recorded 
these at original cost. A segregation 
of plant leased to others and of plant 
held for future utility use, as well as 
some reclassification of the detailed or 
classified plant accounts, has generally 
been necessary, but this involves no re- 
statement of cost. 

The modification has been in the 
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prescribed treatment of going prop- 
erties acquired as operating units or 
systems. These properties are to be 
recorded in such a manner as to report 
(1) the cost to the acquiring account- 
ing company, (2) the original cost of 
the plant acquired, and (3) by Account 
100.5, Utility Plant Acquisition Ad- 
justments, the difference between the 
cost to the accounting company and the 
original cost of property acquired. 
The classified plant accounts for prop- 
erty acquired, as for plant constructed, 
are to be stated at original cost. 


Comparison of Earlier and Present 
Systems 


H’’ then do the new systems of 
accounts differ from the earlier 
systems? Has a novel or unique idea 
been expressed? Careful examination 
reveals that the difference is not ex- 
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treme and the procedure is not unique. 

In the first place it must be empha- 
sized that property constructed by the 
accounting utility is recorded in the 
same way today as it has been under 
all systems prescribed in the past; that 
is, at original cost, which is cost to the 
constructing company. It is only in 
connection with going properties ac- 
quired that a distinction is, or can be, 
drawn between investment and orig- 
inal cost. 

According to both the present and 
the earlier accounting systems, the 
purchase price of a going property ac- 
quired as an operating unit or system 
would be charged to a primary plant 
account for plant purchased, which 
might be labeled “Cost of Plant and 
Equipment Purchased” or “Utility 
Plant Purchased.”* But whatever the 
title, the account to which the ac- 
quired property would be charged first 
is a clearing account in which the in- 
vestment would be carried temporarily 
until transferred to the final classified 
plant or other accounts. At this point 
the procedure is the same under both 
systems. The difference in the ac- 
counting treatment of the property ac- 
quired is found only in the basis for the 
final subclassification of the purchase 
price when the property is cleared from 
the plant purchased account. 


I the subclassification under the 
earlier systems, an estimate was 
generally made of the sound value of 
each class of tangible plant acquired— 
that is, land, structures, equipment, 


The first-named caption was used in the 
Uniform System of Accounts for Electrical 
Utilities adopted by the National Association 
of Railroad and Utilities Commissioners in 
1922, and the second is that used in the Uni- 
form System of Accounts for Electric Utili- 
ties adopted by the same association in 1936. 


etc.—and such value was recorded in 
the primary accounts for the respective 
classes of plant to the extent that the 
value did not exceed, in the aggregate, 
the purchase price. Any excess of pur- 
chase price over the sound value of 
tangible plant was charged to an ac- 
count for other or miscellaneous in- 
tangible capital or for other undistrib- 
uted fixed capital,* except that any 


4The Uniform System of Accounts for 
Electric Utilities, promulgated by the public 
service commission of Pennsylvania in 1919, 
provided that the primary fixed capital ac- 
counts were to be charged with the appraised 
structural value of the plant acquired, in case 
the purchase price exceeded structural value, 
or with the purchase price distributed on the 
basis of appraised value, in case the appraised 
value exceeded purchase price. The excess, if 
any, of purchase price over structural value 
was to be charged to Account 203, Other Un- 
distributed Fixed Capital. Structural value 
was defined as the “estimated cost of replace- 
ment or reproduction less deterioration due to 
wear and tear, obsolescence, and inadequacy.” 

The Uniform System of Accounts for Tele- 
phone Companies, prescribed by the Interstate 
Commerce Commission, effective January 1, 
1913, read as follows (instruction 13): 


‘13. Plant and equipment and other prop- 
erty purchased.——When any property in the 
form of a going or completed plant is pur- 
chased, an appraisal of the property so ac- 
quired should be made, and the different 
constituent elements of the plant (and equip- 
ment, if any) or other property acquired 
should be appraised at their structural value; 
that is to say, at the estimated cost of re- 
placement or reproduction less deterioration 
to the then existing conditions through wear 
and tear, obsolescence, and inadequacy. If 
the actual money value of the consideration 
given for the plant or other property was at 
the time of the acquisition in excess of such 
appraised value, the excess should be 
charged to Account No. 204, ‘Other Intangi- 
ble Capital,’ and the appraised value of the 
constituent elements should be charged to the 
appropriate fixed capital accounts as herein- 
after designated. If the actual money value 
of the consideration given was not in excess 
of such appraised value, such actual money 
value should be distributed through the said 
accounts in proportion to the said appraised 
value of the constituent elements appro- 
priate to the respective accounts.” 


The NARUC system for electric utilities, 
adopted in 1922, specified no basis for the dis- 
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franchise acquired in connection with 
the purchase was to be entered in an 
intangible account, “Franchises,” at 
original cost; that is, at the amount 
paid by the original grantee to the state 
or political subdivision thereof that 
granted the franchise.® 

An alternative procedure, later 
usually required, was to charge the 
tangible plant accounts with the unde- 
preciated structural cost and to credit 
the property reserve with estimated 
depreciation, thus reporting, net, the 
structural or sound value. 


gine the recently adopted sys- 
tems, instead of the classified 


tangible plant accounts being charged 


tribution to classified plant accounts of the 
cost of fixed properties purchased, but said 
with respect to the fixed capital Account 358, 
Cost of Plant and Equipment Purchased: 


“This account shall be used only as a 
clearing account in which temporarily to 
carry the cost of plant and equipment pur- 
chased for a lump sum until such time as a 
plan for distributing such cost to the pri- 
mary accounts appropriate to the property 
is approved by the regulatory commission.” 
5 The charge to the franchise account for a 

franchise acquired by assignment was not to 
exceed the amount paid by the acquiring utility 
to the assignor, nor was it to exceed the 
amount paid by the original grantee. Any ex- 
cess of cost to the acquiring utility over the 
amount just specified was to be charged to 
another fixed capital account, “Miscellaneous 
Intangible Capital.” A similar provision is 
contained in the current systems, with the im- 
portant exception that any amount paid by 
the acquiring utility in excess of the cost to 
the original grantee is to be charged to surplus. 


e 


with the sound value (before or after 
deduction of depreciation) of the ac- 
quired property, to an extent not ex- 
ceeding purchase price, the classified 
accounts are charged with the original 
cost of the property, including a debit 
to Account 302, Franchises and Con- 
sents, for the original cost of such 
rights purchased, if any. The differ- 
ence between (a) the purchase price 
and (b) the original cost less deprecia- 
tion or amortization reserves recorded 
by the acquiring company is entered in 
a separate balance sheet account for 
utility plant; namely, Account 100.5, 
Utility Plant Acquisition Adjust- 
ments. 


| pane a better understanding of 
original cost accounting for ac- 
quired properties and of the difference 
between the old and the new systems 
can be had from a review of a hypo- 
thetical case. It is assumed that a go- 
ing utility property is purchased at a 
cost of $5,000,000 for the fixed assets. 
This amount, under both systems, 
would be charged first to the account 
for plant purchased. 

The sound value of the acquired 
plant is found to be $4,505,000, or 
$5,300,000 before deduction of depre- 
ciation, with depreciation of $795,000. 
In this case, the excess of purchase 
price over value, or an amount of 


“THE movement for original cost accounting had been un- 
der way for several years prior to 1935 and was gaining mo- 
mentum. The National Association of Railroad and Utilities 
Commissioners, at its annual convention held in November, 
1936, adopted a Uniform System of Accounts for Electric 
Utilities that embodies substantially the same provisions for 
the recording of utility plant as those prescribed for tele- 


phone companies.” 
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$495,000, would have been charged, 
according to the earlier systems, to the 
miscellaneous intangible capital ac- 
count. 

The original cost of the property is 
$4,500,000. Under the new systems, 
this amount, instead of the structural 
cost of $5,300,000, is charged to the 
classified plant accounts, and it is as- 
sumed that the depreciation reserve is 
credited with $675,000 in connection 
with the acquisition. Consequently, 
the net original cost is reported at $3,- 
825,000, and the excess of the pur- 
chase price of $5,000,000 over this 
amount, or $1,175,000, is charged to 
Account 100.5, Utility Plant Acquisi- 
tion Adjustments. 

The entries under the two systems 
may now be compared. See page 803. 


EXT, an explanation must be 
found for the $495,000 entered 
as miscellaneous intangible capital and 
for the $1,175,000 recorded as an ac- 
quisition adjustment. Since, under the 
earlier systems, the classified plant ac- 
counts were charged with the sound 
value of the physical property acquired, 
the excess of purchase price over value 
would be attributable to an intangible 
asset of some kind, such as going value. 
But the $1,175,000 charged to Ac- 
count 100.5 under the present system 
would be due to two conditions. First, 
$680,000 of the $1,175,000 would rep- 
resent the excess, at the time of pur- 
chase, of the sound value ($4,505,000) 
over the net original cost ($3,825,000) 
of tangible plant. The remainder of the 
$1,175,000, or $495,000, would again 
be attributable to some intangible. 
Thus, under both accounting sys- 
tems, the intangibles would be the 
same, as the facts dictate. Later the 
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subsequent accounting treatment of 
the difference between purchase price 
and sound value or net original cost 

will be discussed. 


Reason for Present Procedure 


(}* can give only his own under- 
standing of why the present pro- 
cedure for the recording of property 
acquisitions was adopted. 

It has been implied that original 
cost accounting was established to cor- 
rect inaccurate and inadequate plant 
records, and especially to eliminate the 
large amounts of unclassified plant 
carried by many electric and gas com- 
panies, resulting principally from 
property purchases, mergers, and con- 
solidations. It is true that such amounts | 
were reported, that there was a wide- 
spread failure to comply with the ac- 
counting systems in effect, that neglect | 
had continued for years, often coun- 
tenanced, at least, by regulatory author- 
ity, and that the accounts as they stood 
frequently had limited or no usefulness 
either for adequate utility regulation 
or for managerial control. 

Other defects were sometimes pres- 
ent. Property constructed by the ac- 
counting company was supposed to be 
recorded at original cost, but there 
were cases in which properties at a cer- 
tain date were written up® to reflect 
reproduction cost appraisals or com- 
mission determinations of fair value 
for rate purposes. Where the consid- 
eration paid for property was in the 
securities of the acquiring company, 
the property was almost invariably re- 
corded at the face amount of the se- 
curities issued, irrespective of whether 

6 A write-down of plant was practically un- 


heard of, except in reorganizations following 
financial distress. 
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Purchase price 


Present 
Systems 
$5,000,000 


Earlier 
Systems 





Distribution to classified plant accounts : 


Structural cost, including land 
Original cost 
Less—Depreciation recorded 


Balance: 
Sound value, including land 
Original cost less depreciation 


Excess of purchase price over— 


4,500,000 
675,000 





3,825,000 





Sound value, recorded as Miscellaneous 


Intangible Capital 


495,000 


Original cost less depreciation, recorded in 
Account 100.5, Utility Plant Acquisition 


Adjustments 


1,175,000 








the securities were worth par or the 
property had a value to support the 
face amount of the securities. 


B Besse practices; which were by no 
means universal, were in direct 
violation of prescribed accounting, but 
they could have been prevented or cor- 
rected by vigilant regulation. The poor 
condition of records doubtless focused 
attention on a problem, but a remedy 
was available through enforcement of 
existing accounting systems. It would 
have been possible, without the adop- 
tion of the original cost method, to 
have attained a complete and accurate 
classification of utility plant and to 
have prevented plant write-ups. How- 
ever, the adoption of the new systems 
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has probably accelerated correction of 
past records. 

The writer, along with others, con- 
cluded that all the fixed property of a 
public utility should be so recorded as 
to report the actual and valid cost to 
the present owner, but that the primary 
or classified plant accounts should be 
on a uniform and unchanging basis. It 
was known that most utility property 
would be so stated if correctly reported, 
and that the amount of such plant 
would increase with time after the 
period of extensive consolidation and 
integration had passed. That there is 
only one uniform and constant basis 
for the recording of plant was also 
realized. This is the cost of the prop- 
erty when first devoted to public serv- 
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ice, whether by the accounting utility, 
by a vendor company, or by an earlier 
predecessor company. 


HIS conclusion found support only 

because the rates charged for util- 
ity service are subject to public con- 
trol, and in the determination of fair 
and reasonable rates the value of the 
property devoted to the service is an 
important element. Value itself is a 
judgment figure, but since Smyth v. 
Ames, decided by the United States 
Supreme Court in 1898,” the rule has 
been that, in the determination of fair 
value for rate purposes, consideration 
must be given to the original cost of 
construction, reproduction cost, de- 
preciation, and any other factor rele- 
vant to value, such as investment by 
the owner. 

Of the factors mentioned in court 
decisions, only one, original cost, re- 
mains fixed in amount for a certain 
piece of property. It stands unchanged 
with time and ownership. In contrast, 
reproduction cost varies with changes 
in price levels, construction methods, 
and labor performance, and it may 
fluctuate over a wide range. Value, as 
distinguished from cost, is likewise 
varying with times and conditions. In- 
vestment cost, also, usually changes 
with transfers of ownership. 

The view became convincing to 
regulatory authorjty that plant records 
would be of maximum usefulness to 
regulation if they preserved the one 
constant factor in a determination of 
rate base value and at the same time 
reported the cost to the present owner, 
thus giving two of the important rate 
base elements. But it was not intended 


7169 US 466, 42 L ed 819. 
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or claimed that original cost and value 
were or should be synonymous, any 
more than it could have been reason- 
ably concluded that reproduction cost 
new less depreciation measured the 
value of property. To have advocated 
original cost accounting as a step 
toward that basis for rate fixing would 
have even denied weight to prudent in- 
vestment; that is, an investment pru- 
dently made by the owner of the 
property. 


Disadvantage of Present 
Procedure 


a for accounting classification 
should be decided upon after 
careful weighing of the merits and dis- 
advantages of various methods. The 
first method described has been in ef- 
fect for many years and has been found 
wanting. But a person would be blind 
indeed if he failed to recognize the 
sacrifices that must be made for the 
accomplishment of the definite pur- 
poses to be served by the recently 
adopted systems. The classification of 
an investment in acquired properties 
between original cost and the differ- 
ence between actual cost to the owner 
and original cost is not a perfect de- 
vice. However, its imperfection does 
not lie in the difficulty or cost involved 
as compared with any other rational 
procedure, for a classification by the 
previous method, when soundly and 
conscientiously conceived and _ exe- 
cuted, likewise entailed some expense. 

The disadvantage of the prescribed 
classification of investment in acquired 
properties is that unless supplemented 
in other ways it fails to provide a func- 
tional classification of the entire plant 
investment, and fails to group in single 
accounts the different classes of depre- 
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ciable and nondepreciable plant. How- 
ever, paragraph B of Account 100.5, 
Utility Plant Acquisition Adjustments, 
provides a remedy for this condition. 
Whenever practicable, the account is 
to be subdivided according to the 
character of the amounts included 
therein for each property acquired. If 
there is compliance with this provision, 


appropriate, by a set of classified ac- 
counts corresponding to the primary 
accounts detailing Account 100.1, Util- 
ity Plant in Service, and the total in- 
vestment in each class of property will 
thereby be stated. Hence a functional 
classification of total plant investment 
can be made and a segregation of de- 
preciable and nondepreciable plant ef- 


Account 100.5 will be supported, when _ fected. 


Part II of this article will be published in the January 4th 
issue of the ForTNIGHTLY. 


ue 


Arias from the Control Platform 








& <i the old days, or even twenty years ago, the case of Salva- 


tore Cascavilla, the courteous bus driver who occasionally 
bursts into song, would have attracted little attention, and the 
newspapers would not have regarded him as a phenomenon. In 
those times, when the old double-deckers of blessed memory 
careened along Fifth avenue and Riverside drive, there was 
courtesy everywhere. There was service with a smile, and often 
with a song. 

“Most of the old busses were operated by Celtic lads, gay, 
romantic fellows who seemed to feel that driving a big bus in 
New York was a gorgeous adventure—as it probably was, at 
that. They were encouraged in this belief by their wise boss, 
John A. Ritchie, now the venerable chairman of the Fifth Ave- 
nue Coach Company, who chanced to be of a happy turn of mind. 

“But other days came upon us; grouchiness and incivility be- 
came the thing. Many of the bus drivers acted—they do today, 
more’s the pity—like spiritual brethren of those snarling mon- 
sters of the caverns, the subway guards. And that is why the 
impish and amiable Mr. Cascavilla commands our admiration 
and wonderment. He is a freak of nature who has survived, 
unaccountably, into this, the Age of the Sourpuss.” 

—EDITORIAL STATEMENT, 
The New York Herald Tribune. 
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Television after the War 


It should be available to approximately 112,000,000 
people and a potential source of 4,600,000 jobs, says 
the author. 


By ROBERT M. HYATT 


CIENTISTS have called World 
War II “the war of communi- 
cations.” Unquestionably, war is 

the greatest stimulator for inventions 
and daring development we have. This 
war in particular has spawned miracles 
—radar, which has more than a score 
of peacetime applications; jet-propul- 
sion and rocket planes; incredible ad- 
vancement in medical science, to name 
a few. In the field of communications 
amazing things have taken place. Elec- 
tronics development has been so rapid 
‘that television promises to be one of 
the first big new postwar industries, a 
billion dollar industry. 

The only thing that has delayed the 
introduction and development of tele- 
vision in the home, on a broader scale 
has been the war with its accompanying 
restrictions. Because of military re- 
quirements, manufacturing of home 
television sets has been suspended. 
However, before the conflict is termi- 
nated, manufacturing of sets will be 
resumed, at least on a small scale, we 
are now assured. 
DEC, 21, 1944 


It is obvious that the government is 
interested in the development of home 
television, as well as those elements 
which make up the industry. There is 
good reason for this interest: Accord- 
ing to Thomas F. Joyce, executive of 
the Radio Corporation of America, 
within ten years of full commercializa- 
tion, television should be available to 
approximately 112,000,000 people and 
a potential source of 4,600,000 jobs. 

With greater development of tele- 
vision will come greater opportunities 
for employment which should, in part, 
help take up the slack of the reconver- 
sion period. Television stations will re- 
quire all sorts of technical production 
personnel and the independent produc- 
ers will be in the market for all types 
of man power and woman power, in- 
cluding players, production executives, 
writers, costume and set designers, etc. 


A 


the present time, prices of home 
television sets range from $300 
to $800. When the output becomes 
greater, I anticipate that the public will 
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be able to purchase first-rate sets for 
about $150. Still later, they will sell for 
as low as $50. It’s only a matter of time 
before television sets will be as common 
in the home as radio sets. 

Let us glance at a few predictions: 

Shortly after the war is over, you 
will be able to sit in your own home 
and watch important events taking 
place on the other side of the nation— 
eventually in natural colors. 

You will sit in your local theater 
and watch “movies” in television as 
the action takes place—sports contests, 
personalities, news as it occurs, all sorts 
of intensely human dramas—in color 
and sound. 

Students will sit in classrooms and 
have brought before them interesting 
demonstrations in the arts and sciences, 
via television. Postwar sets will bring 
the museum and art gallery into the 
home and school; they will produce 
intricate, microscopic experiments, 
graphically solving problems hereto- 
fore very difficult with text only. Il- 
lustrative material not readily avail- 
able in the classroom can be provided 
through television. Master lessons can 
be presented by specially skilled teach- 
ers, and experiments can be reproduced 
for which equipment is available in 
only a few places. To these possibilities 
should be added the tremendous ones 
of documentary films disseminated 
through television. 


———- will assume an entirely 
different role after the war. In 
the past it has been something of a 
mysterious experiment, limited to a few 
persons and looked upon as a sort of 


miraculous spectacle. Postwar tele- 
vision will open dozens of new fields 
in visual and audial reception. The in- 
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formational function seems to promise 
the greatest development. In this, tele- 
vision may be merely a step—a most 
important one—in the pictorial trend 
so evident in the press and in the pic- 
ture magazines of recent years. Tele- 
vision can be the Life, the National 
Geographic Magazine, and the Sunday 
supplement of the air. If one adds 
color, a variety of material, never be- 
fore interesting in broadcasting, is 
added to potential program resources. 

A wealth of information catering to 
human curiosity can be disseminated 
by television, such as fashions, oddities, 
personalities, and local news. It un- 
doubtedly will play an important part 
in informal education through illus- 
trated talks, documentary films, and 
news comments, supplemented by 
maps, diagrams, animated cartoons, 
and pictographs. 

Programs dealing with techniques— 
sports, designing, sewing, home ar- 
rangement and decoration, and music 
—lend themselves to television presen- 
tation. In the way of more formal edu- 
cation, television will provide highly in- 
teresting demonstrations in the arts 
and sciences, especially with color. 

Most important, probably, is the 
news function. Its greatest news serv- 
ice should be that of bringing visual 
pictures of actual events into the home. 


oo net result of the application of 
television’s informational function 
should be a great addition to the cul- 
tural resources of the average citizen. 
An impelling force in this direction 
may be the fact that such programs 
may be among the less expensive to 
produce and this, in itself, may serve 
to set a program pattern in the early 
days of television. 
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The advertising possibilities of tele- 
vision almost defy the imagination in 
their extent. Sight broadcasting, in 
color, combines the advantages of pres- 
ent magazine illustrative techniques 
with the vitality of motion pictures. 

Television makes possible the ani- 
mated presentation of the product in 
use, in an appropriate setting, and even 
the dramatization of component parts 
and methods of manufacture. Demon- 
strations of products, tours of plants, 
and other simple institutional material 
can be used as television advertising 
matter. 

The motion 


industrial picture, 


employed increasingly today, can be 
adopted in television broadcasting. 
Television may become a sort of “ani- 
mated billboard” for many products 
whose message is simple and can easily 
be dramatized. 

Maintaining that the war has dem- 


onstrated America’s ability to produce, 
Thomas Joyce states that the principal 
postwar economic problem would be 
distribution, adding: “Only as people 
buy goods are people put to work.” 

“Television properly used,” he goes 
on, “has the power to make people want 
merchandise more than they do money, 
thus creating the necessary turnover of 
goods and services with which to create 
jobs.” 


q 


M®: Joyce quoted a statement pre- 
pared by Ed O’Neil, president of 
the American Farm Federation, who 
said that television “is all that’s neces- 
sary to make the farmer as much a 
member of the commercial community 
as your next-door neighbor,” and that 
thus the farmer would be enabled to 
share in “a general increase in pros- 
perity.” 

If you’re wondering if you will have 
to scrap your present radio set, the 
answer is NO. Present sound sets will 
probably never be scrapped. But radio 
will sell two sets in one, sound and tele- 
vision, and perhaps three in one, with 
frequency modulation. 

Heretofore, television broadcasting 
has been limited to about 50 miles. That 
is all changed now. A network of mon- 
itor stations will be employed to relay 
programs and sound from a central 
transmitting station to any desired dis- 
tance. Thus a planned relay from New 
York to Washington could be extended 
to any part of the country. 

H™ is how it works: 

After a television program is 
“monitored,” it goes from the RCA 
building via coaxial cable or “link” 
radio transmitter to the Empire State 
building where sight and sound trans- 
mitters are located on the 85th floor— 


7 


“TELEVISION will assume an entirely different réle after the 
war. In the past it has been something of a mysterious ex- 
periment, limited to a few persons and looked upon as a sort 


of miraculous spectacle. Postwar television will open dozens 
of new fields in visual and audial reception. The informa- 
tional function seems to promise the greatest development. 
In this, television may be merely a step—a most important 
one—in the pictorial trend so evident in the press and in 
the picture magazines of recent years.” 
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some 1,300 feet above the street. Here 
the “signal” is amplified and condi- 
tioned for broadcasting on a carrier 
wave to owners of televiewers in the 
New York metropolitan area. 

At this time, nine prewar stations 
are carrying on for the duration. The 
Federal Communications Commission 
has on file applications for 17 new sta- 
tions. There are, built or applied for, 
13 portable transmitters, the eyes and 
ears by which television moves about. 

Whereas television broadcasts were 
limited to about 50 miles, this distance 
will soon be increased to about 150 
miles with the installation of the 
world’s highest antenna to be built atop 
Mt. Wilson in California. From a 
height of 6,000 feet, the beams will go 
as far as San Diego, and beyond. Tele- 
vision beams will not “bend,” hence one 
must broadcast from great heights in 
order to overcome the earth’s curva- 
ture: The higher you go, the farther 
away is the top of the earth’s curve— 
and the farther your beam will reach. 

Some recently developed television 
sets are truly magical. One of them 
brings a sevenfold increase in pickup 
sensitivity ; that is, seeking a scene, On 
a dark, rainy afternoon last November, 
the last quarter of a football game was 
televised with no illumination other 
than the twilight. More surprising still, 
persons watching the game on a tele- 
screen could see its details better than 
the spectators in the stands. 

The tube which gives this sevenfold 
sensitivity is RCA’s Orthicon. Basi- 
cally, this instrument is like the human 
eye, whose retina has about 140,- 
000,000 light-sensitive cells. The Orth- 
icon’s retina is a plate with 400,000 
bits of light-sensitized silver. 
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Ox September 4, 1940, the Columbia 
Broadcasting Company presented 
the first public demonstration of color 
television. The original experiments 
were confined to broadcasting pictures 
from Kodachrome films, but since then 
the pickup of live programs in full color 
has been achieved, but with only small 
success. The intricacies of creating full- 
color television are many and costly 
and engineers claim it will be several 
years before color programs will be 
available to the public. 

As radio has developed a roster of 
personalities, so will television develop 
its own actors, writers, and other per- 
sonnel. Television acting offers the acid 
test of acting abilities, especially in con- 
nection with “live action” shows, as 
speed and timing make terrific de- 
mands upon players to a far greater 
degree than in radio, movies, or the 
theater. There is no room for inferior 
acting, reshooting, retakes, or other 
blunders in television. 

Four years ago, the passengers in an 
airliner arriving at the New York mu- 
nicipal airport, watched their landing 
on a television set installed in the plane, 
thus enjoying the unique experience of 
having both an outside and an inside 
view at the same time. 


HIs recalls another unique applica- 
tion—a television system to enable 
plane pilots to make blind landings in 


fog. The device was invented by 
Roland John Kemp of Chelmsford, 
England, and the patent assigned to 
the Radio Corporation of America. 
The system not only gives the pilot 
a picture of the field but also of the 
angle at which he must glide to earth 
for a safe landing. 
Operation involves the use on the 
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landing field of two transmitters—one 
a short-wave radio and the other a tele- 
vision transmitter — keyed together. 
On the plane are corresponding receiv- 
ers, also keyed together. 

As the airplane approaches the field, 
an image is broadcast revealing to the 
pilot the name of the field, the direction 
of the wind, and other vital informa- 
tion. The receiver picks this up and 
makes it visible on the television screen. 

While the pilot is circling the field 
the transmitter, of the short-wave di- 
rectional type that sends out a radio 
beam focused like the beam of a search- 
light, is elevated and swung around 
until its beam hits the airplane and is 
picked up by the receiver. This beam 
comprises a radio wave which is auto- 
matically varied in signal frequency to 
correspond with the angle it makes with 
the ground. This is the angle along 
which the pilot must glide in order to 
make a safe landing. 


b oan radio impulses corresponding 
to this angle are picked up by the 
receiver and combined with the tele- 
vision signals with the result that on 
the telescreen there also appears a series 
of oblique lines of the same angle as the 
gliding beam. These lines remain con- 
stantly visible to the pilot as long as he 
remains on the gliding beam, but dis- 
appear should he stray therefrom. 

Not long ago at a convention of the 
American Institute of Electrical Engi- 


neers, Dean Joseph W. Baker, of the 
Columbia University School of Engi- 
neering, pointed out that airplanes § 
might be equipped with television and, § 
flying high above battlefields, flash 
what they saw to General Headquar- 
ters. 

The all-seeing “Martian eye” was 
described by Dean Baker as one of the 
“new techniques that might be looked 
for as a result of emergency stimula- 
tion” brought about by the needs of the 
national defense program. He added 
that the War and Navy departments 
forbade him to discuss in detail this 
latest potential weapon in America’s 
armamentarium. 

“We do not have to let the imagina- 
tion run wild,” the Columbia dean said, 
“to picture the possibilities of an air- 
plane equipped with television flying 
over battlefields while the troop com- 
mander and his general staff gather 
about the viewing screen at General 
Headquarters and have instantaneous 
and accurate information as to events 
on the front line.” 

This is only a glimpse into the fu- 
ture of television as we'll know it when 
peace has come. 

In conclusion, it might be interesting 
to note that television is older than 
radio. In 1843, Alexander Bain electri- 
cally transmitted visual images at a dis- 
tance. It was not until 1906 that R. A. 
Fessenden did the first voice broad- 
casting. 





ORTH AMERICAN NEWSPAPER ALLIANCE in 1902 made a marvelous dis- 
covery in establishing an “Information Service” by telephone. A 
person could call up and get the latest news. “Why wait for a newsboy 
to deliver your paper,” said an NA promotional tract. Several men 
working at the telephone news table handled calls running as high as 


1,000 per day. 
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Michigan Utilities Ordered To 
Divert War Taxes 


Is Uncle Sam making a huge Christmas gift out of 
his war chest to Michigan utility customers? 


By OWEN ELY 


HE campaign for special rate 
cuts initiated by the municipal 


authorities of Detroit in 1942 
against local utilities—Detroit Edison 
and Michigan Consolidated Gas—is 
now being consummated on a statewide 
basis and has had important political 
repercussions in other states, notably 
California. The city’s plan was to di- 
vert to local interests—utility custom- 
ers or the municipal treasury — funds 
which were flowing to Washington to 
aid in the war effort. It was expected 
that the Treasury Department would 
protest against this move, but instead 
Secretary Morgenthau stated that he 
did not wish to interfere with utility 
rate reductions, and the OPA aided the 
city of Detroit on the basis that exist- 
ing rates (even though well below the 
national average) were inflationary. 

The specious argument, on which 
the city (and authorities in other 
states) asked for rate cuts or rebates to 
customers, was that the payment of ex- 
cess profits taxes meant that the com- 
panies were enjoying surplus earnings 
owing to the war program. But an ex- 
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amination of available tax statistics in- 
dicates that, due to the peculiar appli- 
cation of the tax law, the electric utili- 
ties as a whole have been discriminated 
against, and that the tax works a spe- 
cial hardship against them. 


iy is hard to see how these companies 
can be enjoying “excess profits” 
when net earnings for all stockholders 
in 1943 were less than in the prewar 
years 1939-40, while most railroad and 
many industrial companies are earning 
considerably more. Federal taxes have 
not only taken away from the utilities 
the benefit of largely increased gross 
resulting from war demands, but have 
reduced their net income below the old 
level. 

Utilities have to pay heavy local 
property taxes in addition to the Fed- 
eral levies ; they have been an easy tar- 
get for special taxes of all kinds. In 
1943 the electric utilities paid out an 
average of 24.5 per cent of gross rev- 
enues as compared with 20.5 per cent 
for all Class I railroads. Average fig- 
ures for other industrial companies are 
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not available, and most of these com- 
panies report only Federal taxes sepa- 
rately. All electric utilities paid an 
average of 14 per cent of gross to the 
Federal government in taxes on in- 
come in 1943. 

Compare this with the following per- 
centages of gross paid by some of the 
largest industrial companies, whose 
business is now largely increased be- 
cause of the war: Douglas Aircraft, 3 
per cent; United Aircraft, 6 per cent; 
General Motors, 7 per cent; Standard 
Oil of New Jersey, 7 per cent; U. S. 
Rubber, 11 per cent; U. S. Steel, 4 per 
cent; American Tobacco, 7 per cent; 
International Harvester, 5 per cent. 
The different impact of the Federal in- 
come tax laws on electric utilities com- 
pared to industrials is due to the fact 
that the turnover of capital in the elec- 
tric industry occurs only once in about 
four or five years, whereas in industrial 
companies the capital turnover is usual- 
ly one or more times each year. 

Rates and income of the utility com- 
panies are closely regulated by the 
state commissions and operating in- 
come in 1943 amounted to only about 
54 per cent on net plant value (plus cur- 
rent assets). While the utilities are 
producing 57 per cent more power 
than in the year 1939, most of this has 
been sold at extremely low rates for 
industrial use in war work. While 
much of this new business will disap- 
pear after the war and be replaced in 
part by peacetime business, it seems 
likely that, unless Federal tax rates are 
also readjusted downward, utility 
earnings will be adversely affected. 

The SEC and other government 
agencies have frequently expressed 
their desire that the utilities should re- 
duce funded debt and increase the 
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proportion of common stock to total 
capital. At the same time they have 
penalized stockholders in many ways, 
in some cases carrying accounting and 
financial “reforms” to unnecessary ex- 
tremes. This campaign, combined 
with steadily increasing tax pressure 
against earnings, has practically dried 
up common stock financing by electric 
utilities in the past decade. In the early 
history of the utilities, particularly in 
New England, it was frequently the 
practice to obtain new capital by issu- 
ing subscription rights to stockholders. 
As a result, most New England utili- 
ties have a healthier capital structure 
than utility companies elsewhere, and 


their stocks enjoy a better market rat- | 


ing with investors. 


B" most companies now find it im- 
practicable to issue rights, be- 
cause market prices are low in relation 
to other types of investments. The 
utilities have been forced to issue ad- 
ditional senior securities, or to finance 
improvements, by withholding part of 
the dividend payments from _ stock- 
holders. To restore a healthy condi- 
tion in public utility finance, and to 
permit equity financing after the war, 
it will be necessary for Congress and 
government agencies (including par- 
ticularly state regulatory commissions) 
to deal realistically with the situation 
—rather than to use the utility indus- 
try as a political whipping boy, in the 
role formerly held by the railroads. It 
is the net return to stockholders after 
all taxes that is the vital factor which 
has to be protected to render common 
stock financing feasible. 

The Michigan situation is typical of 
the political pressure against the utili- 
ties in recent years. It represents a pat- 
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ticularly dangerous trend, which has 
already spread to other sections of the 
country, where similar rate cuts and 
rebates are being proposed. In Octo- 
ber, 1942, the city of Detroit claimed 
that the so-called excess profits taxes 
paid by local utilities reflected unrea- 
sonable rates, and it therefore peti- 
tioned the Michigan Public Service 
Commission for a 25 per cent reduc- 
tion in the rates charged by Detroit 
Edison. Extensive hearings were held 
before the commission. Detroit Edi- 
son claimed a proper rate base of over 
$330,000,000 while the city of Detroit 
recommended a figure of $271,675,- 
000. While the commission did not 
decide on the amount of the rate base, 
it assumed, for the purpose of its 
decision, an amount less than claimed 
by the city of Detroit. Yet on July 17, 
1943, the city’s petition was dismissed, 
the commission stating as follows: 


The dollar paid out for taxes is no more 
available as income and return than a dollar 
spent for labor or any other legitimate ex- 
pense. ... We know of no statute giving us 
the power to forbid a company the right to 
charge as an operating expense any tax law- 
fully incurred by it... . We therefore find 
that all taxes are a proper operating charge 
and they will be so considered in determin- 
ing the income of the company in this case. 


b tees city of Detroit then appealed 
to the Michigan courts, contend- 
ing that the commission should segre- 
gate the excess profits tax as a spe- 
cial war tax (as distinguished from 
normal income taxes and other levies). 
The OPA also urged that the commis- 
sion had the statutory power and duty 
in determining reasonable rates to dis- 
allow “improper” operating expenses, 
including war income and excess prof- 
its taxes; that increased Federal taxes 
since 1939 are not operating expenses 
within the usual meaning; and that 
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their allowance as an operating expense 
would be “inflationary.” 

In a 4-to-3 decision, the supreme 
court of Michigan in May, 1944, held 
that the commission had “discretion- 
ary authority to exclude those items 
from public utility operating expenses 
which place unnecessary burdens upon 
the consumer.” The court held, 
however, that “the excess profits are a 
question of fact for determination by 
the commission.” 

While it held that the commission 
had full powers “to exclude any or all 
unnecessary elements of expense in 
determining a just and reasonable 
rate,” it nevertheless concluded that no 
rate reduction should be retroactive for 
the period for which excess profits 
taxes had been payable. It also directed 
the commission to take into account 
any unusual depreciation of assets due 
to the effect of unusually heavy war- 
time loads. It should also consider the 
time lag in a return to normal condi- 
tions. Finally, it stated for the record 
that ‘“‘stockholders are at all times en- 
titled to a fair return on their invest- 
ment.” 


Bien public service commission on 
August 4, 1944, reconsidered the 
petition of the city of Detroit in the 
light of the court’s decision. It ad- 
mitted that the company and its stock- 
holders would have to absorb about 
one-seventh of any reduction in rev- 
enue resulting from a rate cut or re- 
bate (the U. S. Treasury absorbing 
six-sevenths). But it held that condi- 
tions in 1944 differed from those in 
1943. In 1943 the company was build- 
ing up a postwar reserve to provide for 
reémployment of returning servicemen 
and to make certain improvements, 
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and to establish a sound depreciation 
reserve. The commission decided that 
the company by 1944 had acquired suf- 
ficient reserves and that the proposed 
charge of $1,518,000 for 1944 was not 
required. This reserve had been ob- 
tained through the operation of ac- 
celerated depreciation authorized by 
Congress to assist in the construction 
of war facilities. 

The commission admitted that there 
was merit to the company’s claim that 
when war industries flatten out and 
revenues drop, no one could tell what 
its financial requirements might be; 
but it held that “the problem is one 
which must be met, at least in part, 
when changed conditions actually 
develop.” By canceling the $1,518,000 
expense item currently being allocated 
for postwar reserves, a reduction in 
revenues of seven times as much, or 
about $10,450,000, could be effected, 
and a rebate of this amount was ordered 
to be made to customers. 

Evidently the commission reached 
this decision somewhat reluctantly, 
for it stated “the commission finds 
nothing in its review of the remanded 
case to justify the contention that all 
excess profits or war taxes shall be 
wiped out arbitrarily. The question of 
whether all excess profits or war taxes 
should be channeled away from the 
U. S. Treasury arbitrarily, when war 
production is largely producing those 
taxes, is of debatable equity. Should 
such a practice become general, it 
would appear that eventually greatly 
additional burdens would have to fall 
on individual taxpayers.” 


ASED on actual results for the first 
half of 1944, the commission 
set up an estimated income statement 


for the full year and, after allowing 
for a reduction in gross revenues of 
about 10.6 per cent, it found that 4.68 


per cent would be earned on the “fair § 


value,” which it decided was a fair 
return “under war conditions.” In ar- 
riving at this result, it eliminated cer- 
tain pension costs which if included 


would have reduced the return to 4.45 | 


per cent. These percentage returns are 
much lower than have been customari- 
ly allowed the utility companies in the 
past. In the present instance, the com- 
mission held that the company could 
continue on the revised basis to pay 
the present dividend rate of $1.20 a 
share, though after deducting the 
pension costs referred to above the 
balance after dividends would be 
reduced to such negligible amount that 
it would afford a very small margin 
of safety. In arriving at fair value 
more than half of working capital was 
disregarded, and the depreciation re- 
serve was substantially reduced, the 
total rate base being cut by nearly $23,- 
000,000. 

The commission ordered Detroit 
Edison to refund to all customers, on 
a uniform basis, $10,450,000 less costs 
of distribution. Regarding 1945 it 
ordered the company to adjust charges 
on a month-to-month basis, so that re- 
visions could be made to meet changing 
conditions. The company has appealed 
to the Michigan court, challenging the 
validity of the order of the commission 
and also the validity of the excise tax 
of the city of Detroit. 


S lene commission also proceeded 
against several other big utilities, 
including Michigan Consolidated Gas 
Company, Michigan Bell Telephone 


Company, and Consumers Power 
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Pressure on Utility Stock Financing 


6é HE SEC and other government agencies have frequently ex- 

pressed their desire that the utilities should reduce funded debt 

and increase the proportion of common stock to total capital. At the same 

time they have penalized stockholders in many ways, in some cases carry- 

ing accounting and financial ‘reforms’ to unnecessary extremes. This 

campaign, ... has practically dried up common stock financing by electric 
utilities in the past decade.” 





Company (second largest electric com- 
pany in the state). On November 27th, 
following up the supreme court’s sug- 
gestion that depreciation charges be ex- 
amined, the commission ordered Con- 
sumers Power Company to reduce such 
charges by $543,750 (about 7 per cent 
of the total charge). The order did 
not indicate the reasons for the cut. 
(The SEC and the public service com- 
mission of New York have urged utili- 
ties to increase depreciation charges. ) 
By this means the commission ordered 
the company. to effect a reduction in its 
gross revenues of seven times the 
amount involved or about $3,750,000 
to $4,000,000. Bills rendered in De- 
tember to all customers, for all kinds 
of service, were ordered to be reduced 
75 per cent—including heating service, 
on which the company loses money. 
Consumers Power Company’s pres- 
fit average residential rate is 2.72 
cents per kilowatt hour, which is near- 


ly one-quarter less than the national 
average of 3.56 cents; and its cus- 
tomers use about 36 per cent more 
electricity, on the average, than for the 
nation as a whole. The present low 
rate structure is the result of the so- 
called objective rate system introduced 
some years ago by Commonwealth & 
Southern, which reduced revenues of 
its subsidiaries by nearly $3,000,000 
per annum. Hand in hand with this 
reduction, Commonwealth’s subsidiar- 
ies went to very material expense in 
selling appliances and in other ways 
developing their business. This reduc- 
tion of revenues and increased expenses 
reduced the net earnings during the 
years 1936-1939, which is the base 
period for the computation of the aver- 
age earnings credit to be taken in com- 
puting income subject to excess profit 
tax. 

Consumers Power Company’s debt 
is less than half its capitalization, and 
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in 1943 it earned only about 4% per 
cent on the investment (net plant ac- 
count plus current assets). Neverthe- 
less, the Michigan commission made 
the order, reciting that “nothing here- 
in contained shall be deemed to con- 
stitute a determination as to the value 
of the company’s property or a fair 
rate of return.” Vice President Karn 
of Consumers stated that the company 
would comply with the rebate order, 
though it is now making less than a 
fair return on investment, and the re- 
turn is less than before the war. 

Michigan Consolidated Gas, which 
supplies gas to the city of Detroit, has 
also been ordered to make a refund of 
$1,000,000 (about 31 per cent of De- 
cember bills) to customers. Press re- 
ports indicate that the company will 
comply. Apparently the commission 
has not yet concerned itself with trans- 
portation and other Michigan com- 
panies, other than the four herein men- 
tioned. 


HAIRMAN Gilbert T. Shilson of 

the Michigan commission was, 
perhaps, disturbed by the tendency in 
other states, particularly California, to 
follow the “Michigan idea.” In a talk 
November 16th (prior to the date of 
the Consumers Power order) before 
the National Association of Railroad 
and Utilities Commissioners in Omaha, 
Mr. Shilson had made the following 
statement : 


The fact that the court did not actually 
say “if the utilities are paying an excess 
profits tax you’ve got to take it away from 
them” has stilled neither the sound nor the 
fury of the debate. What the court said 
was that “avoidable taxes” or other unnec- 
essary items of expense should be consid- 
ered in fixing rates. ... In Michigan we 
interpreted the ruling as meaning that the 
commission has the right to consider and 
exclude any unnecessary expense, including 
taxes; and further that taxes are avoidable 
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and thus unnecessary only when such taxes 
may be eliminated without impairing a fair 
return to the utility... . Each case must be 
treated separately. To arbitrarily hold that 
companies paying excess profits taxes must 
reduce gross revenues by that amount could } 
easily lead to inequitable results. 


The commissioner also stated (his 
words might well apply to Consumers 
Power) “under the tax formula a 
company which had low rates during 
the period from 1936-39, and which 
had consistently held its security ob- 
ligations to a minimum, could be un- 
justly penalized. No matter what 
formula it adopted in computing its 
tax, the well-managed, soundly fi- 
nanced company might be required to 
pay an excess profits tax ; while a com- 
parable company whose rates had been 
high in the base period, or whose 
financial structure contained a little 
water, might be able to charge higher 
rates and collect more revenue without 
being liable to the excess tax at all.... 

“We have issued show-cause orders 
against certain companies which are 
paying excess profits taxes. Our 
search, and frankly it is a ‘search,’ is 
directed toward finding out whether 
there are items of expense which may 
be justifiably eliminated. If such items 
are found in the operations of a com- 
pany which is subject to excess profits 
taxes, not only can they be corrected, 
but a ‘bargain’ deduction may be made 
for the ratepayers because certain 
taxes would then be avoidable and be- 
cause of the 7-to-1 ratio mentioned 
previously.” 

Commissioner Shilson concluded 
that “because of the uncertainty of fu- 
ture tax laws and future utility con- 
sumption, adjustments should be on a 
flexible basis. Instead of uprooting en- 
tire rate structures, discounts or fe- 
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bates subject to constant review and 
change, without prolonged hearings, 
are desirable.” 


T= commission apparently tried 
to make the best of a bad situation. 
While admitting that “good” utilities 
could easily be penalized by having to 
pay excess profits taxes, the commis- 
sion nevertheless found it necessary to 
carry out the “mandate” of the su- 
preme court of Michigan, as well as 
the various political interests involved, 
and to make additional penalties 
against these companies, by ordering 
large rebates to customers. Six-sev- 
enths of these will be contributed by 
the Federal Treasury out of funds 
urgently needed for the war — and 
which must be made up by patriotic 
war bond purchases. 

The reductions made in Michigan 
affect all classes of business, industrial, 
commercial, and domestic. There is 
some activity currently on the part of 
Federal agencies to renegotiate the cost 
of power going. into certain war pro- 
duction jobs. It is understood that the 
Michigan commission’s position is that 
power paid for in accordance with 
rates filed with the commission should 
not be subject to renegotiation. The 
present reduction, going to all classes 
of business, and including business 
with war contractors, would seem to 
strengthen the commission’s stand in 
this regard. 

The real remedy for this anomalous 
situation with respect to taxes and 
tates lies in the hands of Congress. 


The excess profits tax should be re- 
moved as soon as the war with Ger- 
many is over, and this should end the 
present local hysteria over saving tax 
money for consumers. A Treasury 
spokesman has already indicated his 
belief that the tax should and will be 
removed. Many other tax authorities 
agree that it is a complicated, cumber- 
some levy, which should be abolished 
at the earliest opportunity. 


nN indicated above, it is highly dis- 
criminatory against utilities. 
Congress itself has recognized the in- 
justice done to utilities and has tried 
to make some compensation by 
eliminating the 16 per cent surtax rate 
on taxable income equivalent to pre- 
ferred dividends paid by operating 
utilities. This adjustment went only a 
short way toward counteracting the 
inequities of the excess profits tax 
levies ; and since the surtax was thrown 
on corporate holders of utility preferred 
stocks, it had an adverse effect on the 
sale of preferred stock issues to such 
investors. Complete removal of thre ex- 
cess profits tax is necessary to permit 
the utilities to withstand the severe ef- 
fects of the postwar decline in the in- 
dustrial load, and also to remove the 
temptation to local authorities to seek 
special rate cuts or temporary rebates 
to utility customers. 

Also, the state commissions in fix- 
ing rates should allow a just and rea- 
sonable return to the utilities, enabling 
them to market their common stocks 
on a favorable basis. 





q “WE can have the best policies which human intelligence can devise, but 
unless these policies are executed by well-equipped, full-staffed organi- 
zations our intentions and our policies will be of minor value.” 
—WAyYNE CHATFIELD TAYLOR, 
Under Secretary of Commerce. 
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Rural Power Rivalry in Maine 


Plan of a privately owned utility company to make 

electric service available to farmers at rates compar- 

able with or as favorable as those offered by the gov- 
ernment-subsidized companies. 


By FRANK E. SOUTHARD 
CHAIRMAN, MAINE PUBLIC UTILITIES COMMISSION 


, \HE Federal government will be 
in the electric business for a long 
time to come. The REA has per- 

formed a necessary function and has 

brought electricity to thousands of 
people who waited in vain for it from 
old-line companies. 

The field of operation is still open 
and in the state of Maine the competi- 
tion is recognized. One of the largest 
majors does not intend to lose the busi- 
ness without an attempt to gain or 
hold it. 

Electric service in rural areas has 
been a problem in the past. Due to lack 
of materials and labor by reason of the 
war this service is being held in abey- 
ance at present. With a release of man 
power and materials in the future, ru- 
ral electrification will again become an 
urgent and pressing matter. 

Under normal prewar conditions it 
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is estimated that there are some 38,000 
potential customers for electric service 
in rural areas in the state of Maine. To 
serve these customers requires the 
building of approximately 11,000 miles 
of new line construction. There are 
possibly some five to ten thousand ad- 
ditional customers if the cost to serve 
them can be made compatible with long 
distances and customer thinness. 

It is estimated that the new line con- 
struction would cost $12,000,000 and 
this figure does not include any cost 
for generating and transmission facili- 
ties. The wiring of farm homes and 
rural dwellings adds up to some $3,- 
900,000 more. The presence of electric 
service means nothing unless use be 
made of that service and expenditures 
of $5,000,000 might be expected dur- 
ing the first eighteen months in the 
purchase of equipment and appliances. 
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For many years the growth of electric 
service in rural areas was on the basis 
of piecemeal extensions, people living 
beyond service making arrangements 
for its extension to them by guarantee- 
ing a certain revenue to justify the util- 
ities’ expenditures in the project. 


I" recent years the area idea got hold, 
whereby extensions covered an entire 
area rather than going “down-the- 
road-apiece.”” In 1931 the Maine legis- 
lature passed an act which provided 
that whenever an electric utility did 
not supply reasonable service in any 
portion of the territory in which it was 
authorized to render service, any three 
or more persons not receiving and un- 
able to receive service at reasonable 
rates might form a corporation and 
buy power from the utility and so pro- 
vide electric service.’ 

Action under this law was predi- 
cated on the refusal of the utility to 
render service at reasonable rates and 
required a united effort by those not 
able to secure service in bringing the 
problem to the utility. 

Little was done under this statutory 
provision, owing to several factors— 
(a) lack of funds, (b) lack of interest 
of any group, (c) lack of initiative of 
any parties to press for service by 
arousing people to combine their ef- 
forts and desires. 

When the Federal government 
started its program of rural electrifica- 
tion, it had the necessary funds to loan, 
field representatives to stir up and stim- 
wlate interest, and the personnel and 
money required to explain the details 
of the project, the benefits of it, and, 
by the continuous interviewing of po- 


_ 


1PL 1931, Chap 230. 
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tential electrical customers, to get the 
project on a go-ahead basis. 


Is 1941 the legislature passed a more 
comprehensive act relating to rural 
electrification. Among other matters 
it was determined that the “codpera- 
tives shall not be deemed to be public 
utilities ; except with the consent of the 
public utilities commission, no premises 
shall receive service from any codpera- 
tive, if such premises were on the date 
of the organization of such codperative 
receiving or prior thereto had been re- 
ceiving electric service from a public 
utility, or which are situated on those 
portions of roads or ways along which 
the distribution lines of an existing 
utility are located, nor if such service 
from the codperative is to be rendered 
in the territory in which an existing 
utility is authorized to render such serv- 
ice, unless and until such service has 
been requested of the existing utility 
by various persons whose premises are 
so located as to be fairly representative 
of the routé or routes of the proposed 
distribution line or lines of the cooper- 
ative to be built in such territory and 
the utility has either refused or neg- 
lected for an unreasonable length of 
time to furnish such service; any ex- 
isting utility may give its consent to a 
codperative to serve any portion of the 
territory which said utility is author- 
ized to serve.’”® 

No cooperatives are operating as yet 
under the 1941 law but presumably 
with the return of activity in the rural 
field, use of this statute will be occa- 
sioned. 


ie the state of Maine the problem 
confronting the old line utilities was 


~8PL It PL 1941, Chap 281, § 24. 
DEC, 21, 1944 





RURAL POWER RIVALRY IN MAINE 





Electric Service in Rural Areas 


& » © NDER normal prewar conditions it 1s estimated that there are some 

38,000 potential customers for electric service in rural areas in 

the state of Maine. To serve these customers requires the building of 

approximately 11,000 miles of new line construction. There are possibly 

some five to ten thousand additional customers tf the cost to serve them 
can be made compatible with long distances and customer thinness.” 





what, if anything, should be done to 
meet the situation. One of the larger 
companies took the attitude that this 
rural business was nothing with which 
it could concern itself. The areas were 
too sparsely inhabited and the resultant 
sale of energy used would be too small 
to justify the investment the company 
would have to make to render the serv- 
ice. This position was understandable 
and, as a result, rural codperatives be- 
gan organizing and developing into go- 
ing concerns without interference, and 
in fact with the aid and assistance of 
the old-line utilities. 

Another major company felt it had 
obligations to render service in the ter- 
ritory authorized by its charter and that 
it should make every effort to do so. 
Rural extensions in general had been 
predicated on a guaranty of $20 per 
month per mile, with a reduction of 
$1.50 per month per mile for any oc- 
cupied dwelling whose inhabitant for 
DEC. 21, 1944 


any reason did not sign up for service. 
The company felt that it could afford 
to make some concessions in order to 
meet government competition and ful- 
fill its obligations, and that it could and | 
would make available electric service 
at rates comparable with or as favorable 
as those offered by the government- 
subsidized companies. The idea was to 
develop a rate for an area. 


So Bw rate proposed by the rural co- 
Operative was a minimum month- 
ly rate of $2.75, the customer being en- 
titled up to 40 kilowatt hours, the next 
40 kilowatt hours to be at 5 cents, and 
the next 120 kilowatt hours at 2} 
cents. Over 200 kilowatt hours at 1} 
cents. The codperative felt that these 
proposed rates, with a customer den- 
sity as revealed by survey and study, 
would result in the codperative receiv- 
ing sufficient moneys to carry out the 
project, including repayment of money 
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loaned by U.S. Government in twenty 
to twenty-five years. If these rates did 
not produce sufficient revenues, in- 
creases would be in order. 

The utility proposed a minimum 
monthly rate of $2.50, for which the 
customer was entitled up to 25 kilo- 
watt hours, the next 50 kilowatt hours 
at 5 cents, and the balance at 2 cents. 
The utility being in a different posi- 
tion than the cooperative, in so far as 
fling rates was concerned, provided 
in its schedule that the foregoing rates 
would be adjusted in case of necessity 
to bring in the second and third years 
$66 per year per mile, plus the average 
tax assessed by the municipality ; $100 
the fourth year; $111 the fifth year; 
$122 the sixth year; $133 the seventh 
year; $144 the eighth year and there- 
after. The same provision relative to 
taxes obtains for each year. These 
rates were alternate rates to the old 
down-the-road requirements. 


HIS tax provision was developed 

when it was found that the codp- 
eratives were looking for, and in many 
instances had been promised, exemp- 
tion from taxes by the local taxing au- 
thorities. If and when the income from 
the area equaled $144 average per 
mile (plus tax) computed at the gen- 
eral existing tariffs, the area would go 
from the alternate to the general rates 
of the company which, at that time, 
were 8 cents for the first 20 kilowatt 
hours; 5 cents for the next 50 kilowatt 
hours; and the balance at 2 cents per 
kilowatt hour, with a $1 minimum per 
month. The rates of both the codpera- 
tive and utility were predicated upon 
the fact that each must produce enough 
revenue to support the investment and 
in case of the codperative liquidate the 
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loan and, if the proposed rates were 
insufficient, were subject to increase. 
The amount to which the utility com- 
pany could increase its rates was defi- 
nitely limited, as set forth in the pre- 
ceding paragraph. No one could fore- 
cast the amount of increase that might 
be required in the codperative. The 
difference in cost, if any, between the 
utility and the codperative-proposed 
rates was not substantial. Of the three 
cooperatives now doing business the 
average per month kilowatt-hour con- 
sumption per customer figures were 
(1) 25 kilowatt hours, (2) 30 kilo- 
watt hours, (3) 58 kilowatt hours. 
This per customer consumption is low. 

The company’s rates, as developed 
by the foregoing tariff, enabled the ru- 
ral area to start off with a small guar- 
anty which progressively increased un- 
til it reached $144 per month per mile. 
It was felt that the necessary increase 
in revenue could be obtained as addi- 
tional customers came on the lines and 
as increased use of energy occurred 
due to the installation of additional ap- 
pliances, etc. 


Ww" the advent of the war, elec- 
trical appliances gradually went 
off the market and have almost disap- 
peared ; also there has been a somewhat 
steady draining of people from the ru- 
ral areas to the industrial centers, 
which has had an adverse effect upon 
electric consumption in many rural 
areas. 

The War Production Board restric- 
tions on the use of electrical materials 
has very nearly eliminated the acquir- 
ing of new customers and in quite a 
few instances the wiring of homes. 

In spite of these adverse factors in 
building up electric load of the nine 
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UNIT 1 
Ist Yr. 2nd Yr. ‘3rd Yr. 
13.63 13.63 13.63 
38 38 39 
1,451.31 1,327.29 1,468.61 
1,214.83 1,415.80 
97.38 107.75 


89.13 103.87 


Period 
Mileage 
No. 
Customers 
ev. 
Alternate 
Re 


Vv. at 
Reg. Rates 1,076.89 
106.47 
78.93 


Av. Rev/M 
Alternate 

Av. Rev/M 
Reg. Rates 
Amt. Taxes 


UNIT 4 
2nd Yr. 10 Mos. 
81.7 81.7 
171 
5,278.25 


4,748.74 


Period ist Yr. 
Mileage 81.7 


No. 
Customers 189 
6,169.53 


Rev. 
Alternate 
Rev. at 

Reg. Rates 4,242.66 

75.51 

51.93 

48.70 


171 
6,751.09 
5,249.32 

79.89 


61.56 
47.90 


Av. Rev/M 
Alternate 

Av. Rev/M 
Reg. Rates 
Amt. Taxes 


UNIT 7 

Period 2nd Yr. 
Mileage 

No. 
Customers 

Rev. 
Alternate 

Rev. at 
Reg. Rates 

Av. Rev/M 
Alternate 

Av. Rev/M 
Reg. Rates 
Amt. Taxes 


Ist Yr. 
13 

33 
1,188.19 
879.87 


91.36 
67.50 


32 
1,206.99 
907.20 
92.84 
69.80 


* Unit 3 now on regular rates. 


area units constructed by the utility, 
one has already paid out and gone onto 
the general rates of the company. 

Each of the other eight units is ahead 
of minimum requirements and it can 
reasonably be expected that future tar- 
iff conditions will be met. 

The accompanying chart gives an ac- 
curate picture of the working of the 
area rate idea by separate units. 
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2,771.45 
1,961.98 


9 Mos. 
13 13 


30 
796.09 
717.25 


UNIT 3* 
1st Yr. 2nd Yr, 
12.7 127 
39 38 
2,100.18 3,090.59 
1,745.95 2,972.81 
165.37 


137.48 
60.06 


UNIT 2 
2nd Yr. 10 Mos. 
20.55 20.55 
63 65 
2,335.81 2,157.33 
2,267.95 2,114.50 
113.86 


110.36 


ist Yr. 
20.55 


70 


134.86 
95.47 233.37 
Sees 58.24 


UNIT 6 
1st Yr. 8 Mos. 
12.25 13.35 54.86 57.32 
33 36 103 113 
1,071.76 807.10 3,864.97 3,304.92 
1,014.64 730.81 2,803.23 2,553.11 
87.49 70.45 


82.83 51.10 
24.00 118.47 


UNIT 5 


Ist Yr. 2nd Yr. 8 Mos. 


12.25 

35 
1,333.19 
933.61 
108.84 


76.21 
24.50 


UNIT 9 
Ist Yr. 2nd Yr. 
25.2 25.2 
70 69 
2,957.99 2,324.31 
1,805.20 2,190.03 
101.49 92.23 


71.63 86.91 


UNIT 8 

Ist Yr. 2nd Yr. 
18.44 18.44 

48 

1,486.15 

903.20 

80.59 


48.90 


38 
1,251.58 
795.86 
67.87 
43.16 


e 


1 apaeieeny figures are not available 
to make an accurate comparison of 
these units with the REA cooperatives 
now doing business in the state of 
Maine. 

To date the major company has been 
able to meet the competition in a way 
that has been satisfactory to the rural 
customer, providing him with excellent 
service at reasonable rates. 
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Wire and Wireless 
Communication 


EDERAL Communications Commis- 

sioner Paul Walker has joined the 
demand for more rural phones. In a 
recent address, published in the Con- 
gressional Record of November 28th, 
Walker said: 


If industrial enterprise with all its re- 
sources cannot or will not provide telephone 
facilities at reasonable cost, then the mil- 
lions of farmers in America may well resort 
to their own collective efforts to secure them 
. Ae have secured electricity through the 


Commissioner Walker is the third 
member of the FCC to express himself 
90 definitely on the pressing need for in- 
creasing telephone service in rural areas, 
and to raise the question of whether such 
tural telephone service might be ex- 
panded through codperatives, presum- 
aly along lines comparable with if not 
parallel with activities of the REA in the 
rural power field. 

Commissioner Clifford J. Durr had 
made such a suggestion in a speech in 
New York city some weeks ago, and 
Commissioner Ray C. Wakefield had 
raised the same point in an address given 
at the recent annual convention of the 
National Association of Railroad and 
Utilities Commissioners in Omaha. 


HESE statements, in conjunction 
with the recent report of the FCC 
Accounting, Statistical, and Tariff Divi- 
sion, entitled “Preliminary Studies on 
Some Aspects of the Availability of 
landline Wire Communication Service” 
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(digested in Pustic UtTiLities Fort- 
NIGHTLY, issue of December 7, 1944, 
page 753), created some speculation in 
telephone circles and among Washington 
observers as to whether steps were not 
being planned in some quarters of the ad- 
ministration to launch a more definite 
approach to the problem of bringing 
more phone service to the farmer, pos- 
sibly through Federal financing. 

One rumor had it that a bill to create 
an organization for promoting rural te- 
lephony parellel with the REA had ac- 
tually been drawn up for introduction by 
a southern Congressman. Such a bill was, 
in fact, introduced by Senator Lister 
Hill (Democrat, Alabama) on December 
8th (S. 2213). (See page 825 of this de- 
partment. ) 

On the industry’s side of the farm tele- 
phone situation, a joint committee of rep- 
resentatives of Bell and independent 
operating telephone companies through- 
out the United States has been formed to 
advance the nation-wide postwar pro- 
grams which the various telephone com- 
panies have been working on individually 
to extend and improve farm telephone 
service, it was announced late last 
month. 


N behalf of the Bell system in par- 

ticular, Vice President Keith S. 
McHugh filed with the FCC on Decem- 
ber 4th a letter of rejoinder traversing 
most of the charges made in the FCC 
report above mentioned. McHugh point- 
ed out that the United States has the 
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most and best telephone service in the 
world, and that while for a number of 
reasons, chiefly economic, farm service 
did fall off from an earlier peak, espe- 
cially during the depression, there has 
been a gradual “comeback” until today 
there are fewer farms without telephone 
service in the United States than at any 
time since 1900. He added that the Bell 
and independent companies are making 
a determined and cooperative effort to 
promote rural telephony in the immediate 
future. 

McHugh characterized as “absurd” 
the FCC intimation that the Bell system 
influences independent companies to 
maintain high rates—in so far as such 
charges might be applied to present-day 
conditions. He said it was uncertain, 
however, whether the report did not re- 
fer to the temporary period after World 
War I when high rates were necessary 
to meet rising costs. 

It was also observed that the experi- 
ence of the industry has been to the ef- 
fect that the precise level of rates for 
farm service does not of itself influence 
the growth or contraction of rural tele- 
phone patronage. The Bell official hinted 
that much can be expected from the “car- 
rier telephone” connection over rural 
power lines with which Bell has been 
experimenting in coOperation with REA 
since 1938. 


Seprayeng of the joint committee 
are John P. Boylan, president of 
the United States Independent Tele- 
phone Association, the national organiza- 
tion of the thousands of independent 
telephone companies, and Keith S. Mc- 
Hugh, vice president of the American 
Telephone and Telegraph Company, rep- 
resenting the Béll operating companies. 
Mr. Boylan and Mr. McHugh, in a state- 
ment issued for the committee, said: 
Rural telephone service is more highly de- 
veloped in this country, under the American 
system of private enterprise, than in any 
other country in the world. However, it is by 
no means as highly developed as we in the 
industry want to see it, and the industry 
intends to do everything in its power to 
provide more service, and better service, at a 
cost which the farmer can afford. 
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Since operating telephone companies 
throughout the whole country have been 
working on this problem, a representative 
joint committee has been formed consisting 
of a number of their most experienced of. 
ficials. 

We believe that the application of 
new facilities and methods which were under 
development by the industry before the de. 
mands of war interrupted our research and 
construction program will help to bring tele- 
phone service to many new farm customers, 
As soon as war demands are reduced, we 
propose to resume and expand our research 
effort and, along with it, the intensive pro- 
gram for extending farm service which was 
being carried on before the outbreak of hos- 
tilities. 

Over one-half million miles of telephone 
pole lines serving rural areas have already 
been built so that more than two-thirds of 
all rural families in the United States can 
be served from existing lines. Since 1935 
more than 500,000 additional families in rural 
areas have become telephone subscribers— 
an increase of 35 per cent. One of the major 
objectives is to continue this upward trend 
by making the service over existing lines in- 
creasingly valuable and attractive. This the 
industry intends to do to the limit of its 
ability. 

A second major objective is to extend 
service at reasonable cost to families not now 
reached by existing lines. Telephone indus- 
try research in the last several years has suc- 
cessfully developed new construction mate- 
rials and methods which substantially lower 
the cost of building wire lines to areas not 
previously reached. In addition, work was 
started by the industry in 1938 to develop a 
practical system of transmitting telephone 
conversations over electric power lines. A 
similar system can be used over telephone 
lines to increase their capacity. This so- 
called rural carrier system transmits a very 
high-frequency current over the wires. From 
1940 on, experiments with this system for 
telephone service over rural power lines were 
carried forward in a codperative effort of 
Bell Telephone Laboratories and the Rural 
Electrification Administration. Before this 
work was interrupted by the war, it was 
clear that a suitable system of this kind 
could be produced. 

One practical effect of these developments 
is to make it physically possible to furnish 
telephone service wherever there are rural 
power lines and no telephone lines. The tele 
phone companies plan, in codperation with 
REA coéperatives and with power com- 
panies serving rural territory, to determine 
the full extent to which rural carrier tele- 
phone service can be used economically and 
effectively. 

The telephone companies also plan to study 
the possible application of microwave radio 
systems to rural telephone service and to 
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make use of this and any other new methods 
which will be helpful in serving the farmer. 


* *K * * 


T \HROUGH the development of a new 

telephone set, it is being made pos- 
sible to talk over rural power lines, Fran- 
cs X. Moore, district manager of the 
Southwestern Bell Company, said on No- 
vember 22nd, as reported in the Topeka 
State Journal. 

Moore made the following statement: 

This equipment is the result of six years 
of experimentation by the Bell Laboratories 
and the Rural Electrification Administration. 
The same wires that carry juice to operate 
the washing machine, turn the feed grinder, 
and heat the iron can be used to call the 
doctor or visit with friends. 

Thus we can move nearer the time when 
every farm family may have a telephone at 
a cost it can afford to pay. Of course, we 
must wait until the war is won. 


Rural telephone service, better in the 
United States than anywhere else in the 
world, was moving rapidly in the prewar 
years, Moore pointed out. More than 
one-half million miles of telephone pole 
lines have been built to serve farm fami- 
lies. 

Manufacture of the new sets is to pro- 
vide part of the upsurge in civilian jobs 
expected to come as soon as Germany is 
crushed, under telephone company plans. 
In fact, enough sets to eliminate any pos- 
sible production bugs might be made 
earlier, 


* * * * 


HE traditional party line down on 

the farm, with a special ring for 
every family and no extra charge for 
listening in, was threatened on December 
8th with streamlining by Congress. In 
the Senate, Senator Lister Hill, Demo- 
rat of Alabama, introduced a bill to 
create a Rural Telephone Administration 
with its goal a telephone—and a good 
one—for every farmer. 

Isolated farms, Hill suggested, may be 
linked to the outside world with “point- 
to-point” communication by radio in lieu 
of a special telephone line. Farm phones, 
the Alabamian says, have dwindled since 
1920 from 2,500,000 to 1,500,000. Ala- 
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bama Public Service Commissioner 
Gordon Persons, who worked with Hill 
on the bill, estimates only 2 per cent of 
Alabama farms now have telephone 
service. 

Since farmers themselves and small 
telephone companies have not the funds 
to install wires and phones, Hill proposes 
an RTA patterned after the Rural Elec- 
trification Administration (REA), which 
banished gas lights and candles from 
millions of farm homes. 

The RTA, backed with a $100,000,000 
appropriation, would make loans to indi- 
viduals, corporations, state agencies, mu- 
nicipalities, and codperatives or “mutual” 
telephone companies. Hill estimated 
30,000 small, independent telephone com- 
panies would receive the chief benefits 
of his program. 


* * $«- * 


HE War Labor Board does not rec- 
ognize small telephone company 
exemption from the requirements of 
wage and hour standards. By an 8-to-4 
vote (all industry members dissenting), 
the WLB last month overruled an appeal 
by the Illinois Commercial Telephone 
Company of Springfield, Illinois, from a 
regional board order requiring that com- 
pany to reduce certain maximum weekly 
hours of telephone operators on small 
exchanges, 

The company contended that the WLB 
had no jurisdiction with respect to oper- 
ators on exchanges having less than 500 
subscribers, because of a ” specific statu- 
tory exemption amending the Fair Labor 
Standards Act. It was pointed out that 
in both the executive order and the con- 
gressional statute which set up the WLB, 
the latter was required to do nothing 
which would conflict with the Fair Labor 
Standards Act as amended. The reason- 
ing of the majority was not announced 
immediately, although an explanatory 
opinion was expected, as well as a dis- 
senting opinion. 

Because no appeal to the Federal 
courts lies from the decisions of the 
WLB, however, it was expected that the 
smaller telephone companies would carry 
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their troubles back to Congress on the 
theory that the WLB is defying the will 
of Congress. 

* *K * * 


MID cries of “scandal” and “white- 

wash,” the House committee inves- 
tigating the Federal Communications 
Commission on November 28th decided 
to conduct future hearings behind closed 
doors. As a result, its counsel resigned 
and two of its members publicly pro- 
tested. Representative Wigglesworth, 
Republican of Massachusetts, who voted 
against the termination of public hear- 
ings, as did Chairman Lea, Democrat of 
California, asserted that the action 
“might well create a national scandal.” 

Lea termed the decision of the 5-man 
committee “unfortunate, unwise, and a 
mistake.” 

The decision came as the committee 
dealt specifically with sale of radio sta- 
tion WMCA, New York, to Edward J. 
Noble, former Under Secretary of Com- 
merce, by Donald Flamm. 

One witness, Leslie Evan Roberts, 
former public relations director of the 
station, has testified that he participated 
in what he termed a “conspiracy” to 
“scare Flamm into selling the station.” 

Noble purchased the property in 1940 
for $850,000 and subsequently sold it to 
Nathan Straus, New York city financier, 
for $1,255,000. Noble issued a statement 
on November 28th declaring he wanted 
no whitewash. He accused the commit- 
tee’s chief counsel, John J. Sirica, of us- 
ing his official position “to try a private 
lawsuit which Flamm has _ brought 
against me.” 

Immediately following the committee’s 
decision to close the hearings to the pub- 
lic, Sirica tendered his resignation, de- 
claring: 

There is great public interest in this case. 

I don’t want it on my conscience that I sub- 


mitted to a whitewash. Therefore, I am 
tendering my resignation, effective at once. 


Robert Barker, assistant counsel, was 
named his successor. 

In protesting the committee’s action, 
Wigglesworth, reading from a prepared 
statement, told colleagues: 
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Ever since the start of this investigation, 
this committee and its staff have met with 
constant obstruction, intimidation, and 
underhand tactics from those in high places 
in the attempt to hamstring its work and to 
suppress the truth. 

Every time the attempt has been made to 
take this case up, tremendous pressure has 
been brought to bear from administration 
sources ... to suppress the case entirely or 
to postpone indefinitely the presentation of 
the facts to the Congress and to the people. 


He declared that the “strength and 
character of this pressure” constitute the 
“strongest evidence” there “is something 
rotten in Denmark” which could not 
stand “the light of honest investigation.” 

Representative Hart, Democrat of 
New Jersey, who supported the commit- 
tee’s action, said “all talk of intimidation 
of this committee is without foundation.” 

E. K. Jett, acting FCC chairman, said 
in a statement that the commission de- 
sired a “prompt and full investigation” 
of the WMCA sale, but that the manner 
of the investigation was for the House 
committee to decide. 


*x* * * * 


LF decreed pay increases of $2 for be- 
tween 475 and 500 long-distance 


telephone operators of the American 
Telephone and Telegraph Company in 
Louisville, Kentucky, were approved on 
November 28th by the War Labor Board 


in Washington, At the same time the 
board revealed a subpanel had recom- 
mended an extra dollar, to boost it to $3. 

The Memphis office of the company 
also was approved for the increase, af- 
fecting about 430 operators. These are 
the only two cities in the South where 
long-distance operators are under the 
Long Lines company. 

The subpanel also recommended a $5 
weekly increase for 5,800 long-distance 
operators in New York city. Altogether, 
the raises will advance operating ex 
penses about $1,500,000, telephone com- 
pany officials estimated. 

WLB Chairman William H. Davis an- 
nounced the $2 award increasing the 
minimum and maximum rates for Louis- 
ville and Memphis operators from $15 
and $25 to $17 and $27 a week. 
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By OWEN ELY 


Samuel Ferguson Proposes Gross 
Plant Account As a Rate Base 


AMUEL FERGUSON, president of the 

Hartford Electric Light Company, 
reently replied to Dr. John Bauer’s 
atile on a “prudent investment” rate 
ise. Dr. Bauer’s article appeared in The 
‘le Law Journal for June, and Mr. 
ferguson’s article was in the Septem- 
ter issue. 

Both authorities agree that original 
wost should be the dominant considera- 
tion in formulating the rate base, but they 
lisagree regarding the question of 
tpreciation accruals and reserves. After 
viewing Supreme Court decisions in 
rent cases, Mr. Ferguson concludes: 
... Whether or not our shift in concept 
is legally admissible everywhere, it is a fact 
that the utility industry has recognized the 
increasing public acceptance of the cost cri- 
terion and in its financing has sought to ad- 
just itself to acceptance of cost as the new 
lasis for rate making. This has been facili- 
lated by the very large amount of new prop- 
ety built under price levels very much 
higher than prevailed when the original 
plant and equipment were constructed. This 
replacement of old properties, together with 
additions of new plant, has brought utility 
fnancing nearly into accord with costs and 
thus diluted and made negligible earlier 
fnancing predicated on the value concept. 


Dr. Bauer’s view is that “prudent in- 
lestment” is original cost less the accrued 
‘preciation reserve. Mr. Ferguson dis- 
grees on the ground that cost is thus af- 
ittted by an artificial “value” concept 
tected in the accrual formula. He 
Wints out that a uniform charge for 
‘preciation, included in the company’s 
‘pense account, does not mean that the 
dperty has actually disappeared. The 
boperty may still be at work producing 
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earnings ; hence it is unfair to consider 
that the cost has been partly wiped out. 

Dr. Bauer’s second fallacy, according 
to Mr. Ferguson, is to confuse the fact 
of depreciation with the preparations 
made for reimbursement to the company 
for the cost of withdrawn equipment. 
The actual loss of value resulting from 
plant replacements is highly irregular 
both in amount and time of incidence. 
While there is some nonrepairable wear 
and tear which may affect efficiency 
slightly, this has little relation to the 
depreciation accrual; and the deprecia- 
tion reserve thus does not measure the 
actual loss of value which has occurred 
as of that date. 

Dr. Bauer states: “If the original cost 
of plant were included in the rate base, 
the company would get a return not only 
on its own actual or unimpaired invest- 
ment, but also on the amount of customer 
contribution provided in the rates for the 
purpose of conserving the corporate in- 
vestment.” Mr. Ferguson agrees gen- 
erally with Dr. Bauer’s objective of sep- 
arating investor and customer equities, 
but reiterates that original cost should 
not be changed and manipulated except 
as adjustments represent actual changes 
in the plant in use. 


M: FERGUSON points out that the use 
of undepreciated original cost, or 
gross property, as a rate base, would 
meet all of Dr Bauer’s objectives. It 
would be just as easy to allow a smaller 
percentage “fair return” on gross prop- 
erty as to allow a higher percentage on 
net property. By adopting this practice, 
the pitfalls encountered in depreciation 
theory and practice would be largely 
avoided, he feels. 
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There is no present close connection 
between depreciation accruals and amor- 
tization of invested capital. If the funds 
accumulated for depreciation were paid 
out to investors, corresponding write- 
downs in the cost of the plant would 
then be warranted, but this is not the case. 

Under the straight-line theory of 
depreciation accruals, Mr. Ferguson 
states, there would be an accumulation in 
the reserve of about 45 per cent of the 
original fixed capital account. Under the 
theories advanced by Dr. Bauer and 
NARUC, this would mean that there 
would also be a drop of 45 per cent in the 
amount allowed for fair return on net 


property account—although presumably 
identical service is still being rendered 
to consumers and there has been no re- 
turn to the investors who furnished the 
capital. (The return on the reserve, if 
invested temporarily in high-grade 
securities, presumably medium maturity 
government bonds, would probably not 
exceed 2 per cent.) On this basis, utility 
managers would, in the interests of their 
investors, be tempted to make premature 
replacement of plant in order to diminish 
the size of the reserve in relation to prop- 
erty cost—thereby increasing net prop- 
erty account and increasing the return, 

As a practical example, Mr. Ferguson 
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FINANCIAL NEWS AND COMMENT 


refers to an old low-pressure, stand-by 
seam plant of Hartford Electric Light, 
built forty years ago. While its efficiency 
is low, it is useful to insure continuous 
service in the event of a breakdown of 
the more modern units. The old plant 
has already been fully amortized. But 
there is no need to replace the property, 
and an efficient high-pressure unit would 
est one-third more than the old plant. 
Such replacement would, however, under 
the net property theory increase permis- 
sible earnings by over 13 per cent (in 
the example as set forth by Mr. Fergu- 
sn), so that even if the funds were bor- 
rowed stockholders would benefit there- 
by. Customers would be penalized by the 
increase in depreciation, excise tax pay- 
ments, etc. Use of the undepreciated 
plant account as a rate base would elim- 
inate these artificial considerations. 

After the war, with lower Federal 
taxes, the savings resulting from lower 
taxes could be passed along to consumers. 
But if the net property concept is 
adopted, managements would be tempted 
to make premature retirements in order 
to improve permissible earnings, which 
would lead to wasteful expenditures. 

The regulatory agency should have the 
responsibility for fixing the size of the 
replacement reserve, which in Mr. Fer- 
guson’s opinion should be around 15-20 
per cent instead of the indicated 45 per 
ent maximum. Having fixed the amount 
of the reserve it would be simple to 
spread this amount over the annual ac- 
The formula used should be 
designed to create and maintain the re- 
serve at the desired percentage level, and 
the formula should be adhered to without 
giving the management any discretion. 
Thus the present difficulties involved in 
trying to guess the probable service life 
of the various property units are 
avoided. 


. reinvestment of the reserve 
in the property, Mr. Ferguson 
agrees that the return on the reinvested 
amount should be credited to the reserve, 
thus reducing the amount to be charged 
expense as depreciation accrual. Since 

e reduction in expenses directly affects 
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the permissible rate of return, customers 
would benefit thereby. 

Mr. Ferguson regards the write- 
downs proposed by Dr. Bauer, reflecting 
arbitrary and unrealized depreciation al- 
lowance, as comparable to the arbitrary 
“write-ups” placed on the books in the 
past by many utility managements, and 
subject to many of the same objections. 
They involve heavy amortization of capi- 
tal under the pretense of depreciation ac- 
counting. Fixing the utility rate base as 
the actual cost of property in operation 
(with separate treatment of the deprecia- 
tion reserve) would avoid penalizing 
security holders under the guise of pro- 
tecting consumers, and would also avoid 
unnecessary plant replacements designed 
to protect the return to investors. 

Mr. Ferguson’s ideas would, it is true, 
considerably simplify the numerous 
problems involved in the depreciation 
problem. However, he has not given any 
explanation of his assumption that a 15- 
20 per cent reserve is adequate. Con- 
versely, it now appears likely that 
NARUC may modify its indicated views 
regarding retroactive straight-line de- 
preciation accruals, which would ob- 
viously under present conditions lead to 
huge reserves at the expense of stock- 
holders’ equity in surplus. Mr. Fergu- 
son’s idea would seem to be somewhat of 
a return to the old idea of replacement 
accounting, except that he would sub- 
stitute the judgment of the regulatory 
commission for that of the directors as 
to the size of the reserve and the formula 
for maintaining it. 


H* point about the temptation of the 
management to replace obsolete 
equipment faster than necessary seems ,a 
little short-sighted. If we hadn’t had a 
substantial reserve of “un-needed” capac- 
ity, we should never have been able to 
handle our present war production load 
without grave difficulties. It would seem 
that consumers’ interests are frequently 
served by having the most efficient equip- 
ment, even for stand-by purposes, par- 
ticularly where power facilities can be 
effectively joined in regional power 
pools. 
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HE simple instance of an old stand- 

by plant given by Mr. Ferguson, 
based on the experience of the Hartford 
Electric Light Company, might not be 
typical for the industry as a whole. Cer- 
tainly many companies could have prof- 
ited by owning more efficient stand-by 
plants under recent conditions, though 
these are admittedly abnormal times. 

Depreciation reserves are usually al- 
most completely reinvested in property, 
rather than held in liquid form, and this 
practice has led to great confusion of 
thought. The present writer has sug- 
gested that depreciation accruals might 
well be used either for (1) direct amor- 
tization of senior securities, or (2) for 
a real reserve, invested in securities other 
than utilities (to diversify risk). In 
either case income from the reserve 
could be allowed to remain in the re- 
serve, thus disposing of the argument 
that the income belongs to customers. 
(If the first method is used, the com- 
pany’s securities bought in for the fund 
should be kept alive so as to yield in- 
come.) The second method would 
strengthen the position of the average 
utility, since it would provide a substan- 
tial safeguard against unforeseen 
obsolescence or competition, which in the 
past has overtaken such major industries 
as the tractions and railroads. 

What is mainly needed at present is 
clarity and uniformity of view on the 
part of the regulatory authorities. Some 
of them have been going all-out for in- 
creased depreciation charges, but now we 
find the Michigan commission ordering 
depreciation items reduced in order to 
provide refunds for customers. The 
NARUC study was a move in the right 
direction, but was only a beginning to- 
ward a complete study of the subject. 


bd 
United Gas Plan Approved 


FTER some delay due to legal obstruc- 
tions by Mr. Okin, the U. S. Dis- 
trict Court approved the United Gas 
plan on November 20th—which had been 
pending before the SEC for several 
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years, and had finally been approved by 
the commission on September &th. 
Anticipating favorable court decision,§ 
the company had already arranged to sell 
$100,000,000 3 per cent bonds to a group 
of fifty institutions—one of the largest 
private sales of securities on record—the 
sale having been arranged through Dil- 
lon, Read & Co. as agents. 
the court decision, s 
was consummated November 28th and 
$44,000,000 cash was paid to Electric 
Bond and Share in settlement of its 
various claims against United Gas, rep- 
resented by debt and securities. 

United Gas Corporation under the 
plan reduces its capitalization to $100, 
000,000 bonds and 10,653,302 shares of 
$10 par common stock. The company 
now has a very strong balance sheet posi- 
tion, with cash and U. S. bonds totaling 
over $35,000,000 as compared with cur- 
rent liabilities of less than $17,000,000. 

The new common stock is selling on 
the Curb around 10, or at about fifteen 
times earnings. Dividend payments may 
be restricted by the heavy sinking fund 
on the bonds, estimated at around 40 
cents a share, 

A recapitalization plan for Electric 
Power & Light would now appear likely. 


¥ 


Operating Company Stocks 
Maintain Market Recovery 


HE accompanying table lists alpha- 
betically almost all the electric-gas 
operating company stocks with market 
quotations. Price earnings ratios rangé 
from 6 to 22 and average 13. Dividend 
yields range from 4 per cent to 8.6 pe 
cent and average 5.8 per cent. 
Despite some adverse political and 
regulatory developments, including the 
recent Michigan rate rebate orders, utili 
ties are currently selling around thei 
best levels of recent years. The expecta 
tion of tax relief after the end of the war 
together’ with the continued progres 
being made with refunding of bonds an¢ 
preferred stocks, may explain the utili 
ties’ increased market popularity. 
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The list of operating company stocks is 
gradually growing, and over the next two 
or three years, with the breakup of the 
holding companies, will probably double 
or triple. ‘‘When-issued” markets will 
develop in California~-Oregon, Okla- 
homa Gas & Electric, and Wisconsin 
Public Service as soon as the Standard 


Gas plan is confirmed by the Federal 
court at Wilmington. Various sub- 
sidiaries of National Power & Light, 
Middle West, Electric Power & Light, 
Columbia Gas, North American Light & 
Power, Commonwealth & Southern, and 
other holding companies may make their 
appearance during 1945. 


e 


ELECTRIC—GAS OPERATING COMPANY STOCKS 


Vi’ here 
Traded About 


Arkansas-Missouri Power 

Black Hills Power & Light 

Boston Edison 

California Electric Power 
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Community Public Service 

Connecticut Light & Power 

Connecticut Power 

Consolidated Edison of N. Y. ............ 
Consolidated Gas (Baltimore) 

Duke Power 

Delaware Power & Light 

Derby Gas & Electric 

Detroit Edison 

Empire District Electric 

Bip DtP eG RCEO RSs spc ons oa chess idee eee cce 
Hartford Electric Power 

Houston Lighting 

Idaho Power 

Indianapolis Power & Light 

Lynn Gas & Elec. 

Michigan Public Service 

Missouri Public Service 

Missouri Utilities 

Montana Dakota Utilities 

Mountain States Power 

New Orleans Public Service 

Newport Electric 

Pacific Gas & Electric 

Pennsylvania Water & Power 

Philadelphia Electric 
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INTERIM EARNINGS REPORTS 


End of 12-month Period 3-month Period 
Period Last Prev, Inc. % Last Prev. Inc. % 
Electricegas Holding Companies 
American Gas & Elec. Consol. ........ Sept. $2.28 $2. D7 ae sik <i 
American Power & Lt. (pfd.) Consol. Sept. 7.73 : D25_ $1.96 : D17 
American Water Works Consol. ...... Sept. : 3 D8 12 ; 9 
Parent Co. Sept. : i D19 04 D20 
Columbia G, & E. Consol. ............ Sept. : ‘ D7 D.03 ig 
Com. & Southern (pfd.) Consol. ...... Oct. : f ee 
Elec. Bond & Share (pfd.) Parent Co. Sept. ; 4 1.04 
Elec. Pr. & Lt. (1st pfd.) Consol. .... Aug. ee 
Eng. Pub. Service Consol. ......0...0. Sept. 
Parent Co. Sept. 
Federal Lt. & Trac. Consol. .........- Sept. 
Parent Co. Dec. ; 
L. I. Lighting (pfd.) Parent Co. ..... Sept. 8.16 8.05 
Middle West Corp. Consol. .......... Sept. 94(c) .98(c) D4 
Nat. Pr. & Lt. Consol. Sept. Al 109 D35 
Niagara Hudson Pr. (pfd.) Consol. ... Sept. 13.40 15.82 Di15 
North American Co. Consol. .......... Sept. 1.83 1.75 5 
Parent Co. Sept. 1.47 1.20 22 
Ogden Corp. Parent Co. ......cecceee June 12(c) 09(c) 33 
Public Ser. Corp. of N. J. Consol. .... Sept. 88 82 7 
Std. Gas & Elec. (pr. pfd.) Consol. ... Sept. 12.33 12.74 D3 
United Gas Improvement Parent Co. .. Sept. 40 Ae} - 
Consol. Sept. 57 <n ae 
United Lt. & Rys. Consol. ......e0000- Sept.  1.45(b) 1.69 D115 


Electric-gas Operating Companies 


Boston Edison Sept. 
Central Timois Baie G:. . ssc sesseveess June 
Commonwealth Edison Consol. ....... Sept. 
Conn. Lt. & Power Oct. 


2: 2.24 DS 
os 
jb 
z. 
Cons. Edison N. Y. Consol. .......... Sept. : 
4, 
ufc 
vA 
1 


1.73 + 
2.62 5 
1.91 D4 
Parent Co. Sept. 194 Di5 
Cons. Gas of Balto. Consol. .......... Sept. 4.10 13 
Delaware Power & Light Consol. .... Oct. wee ne 
Derby Gas & Electric Dec. 2.56 D8 

Deo eaISON C ONSOL.. 66.0 6-600ce0 ose Oct. 33(a) 1.30(a) 2 

Houston Lighting & Power ; 500 566 Di2 a a nd 
Idaho Power . 2.57(d)2.19(d) 17 .69(d) .60(d) 15 
Indianapolis P. & L. Consol, .......... Sept. 1.98 1,94 2 34 230 3 
Pacific Gas & Elec. Consol. .......... Sept. : 2.26 

Philadelphia Electric Sept. : 1.46 ne ai 
Public Service of Indiana Sept. : 1.95 46 46 

San EG GAS Oe BICC? 5006.0cs 00.006 0,0' Aug. : 95 se we 
Southern California Edison Consol. ... Sept. : 1.54 55 


ROLPRSSGS 


Gas Companies 


Amer. Lb & Trac. Consol. oi. 0s6ceess Sept. 
Brooklyn Union Gas Sept. 
Consolidated Natural Gas Sept. 
El Paso Natural Gas Consol. ......... Aug. 
dione Star Gas Consol, .x os. seecscsse% Sept. 
Oklahoma Natural Gas Aug. 
Pacific Lighting Consol. ..........2.0- Sept. 
Peoples Gas Lt. & Coke Consol. ...... Sept. 
Southern Natural Gas Consol. ........ Sept. 
United Gas Corp. (1st pfd.) Consol. .. Aug. 
Washington Gas Light O 


2.23 : 30 

ee 33 
3.68 ns Be 

74 13: BD: D.16 
3.12 7 oe se 
3.14 10 < fs 
631 D2 98 
1.86 < we a 
18.17. D10 

2.33 D19 


st 
ROrRRWwWWw Wwwh- 


0 & inh wminS wy 


ONDXAXAUNILS OO 


D—Deficit or decrease. (a) No pein made for a. under rate cuts and/or Detroit municipal 
tax (in litigation). (b) Assuming dissolution plan of United Light & Power is consummated (appealed to 
Supreme Court). (c) Nine month ended June 30th. (d) After amortization of plant acquisition adjustemnts. 
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What Others Think 


River Basin Proecte-~“To Be or 
Not to Be’’? 


Ta recent press conference, President 
Roosevelt stated that he hoped to 
xe Congress provide for developments 
in several of our great river basins, to 
include necessary flood control, irrigation 
for land reclamation, navigation, and 
dectric power. He suggested that TVA 
indicates a pattern that may be adopted, 
and intimated that he had in mind seven 
TVA’s which might be carried out on 
western streams and their tributaries. 
There have been introduced in Con- 
gress two bills to create a Missouri Val- 
ky Authority—““MVA.” In the Senate, 
during its recent consideration of the 
Flood Control Bill, an MVA measure 
was offered as an amendment to that bill, 
instead of going through the usual pro- 
dure of being referred to a Senate com- 
mittee for detailed hearings. This was 
subsequently withdrawn with the under- 
tanding that it would be submitted later. 
This move would’ seem to indicate a 
desire on the part of the administration 
for fairly prompt action on getting the 
MVA legislation through Congress even 
@ hough it must await the new session. 
This assumption was borne out by the ar- 
guments advanced by its sponsors, in the 
Senate debate on the Flood Control Bill. 
It is true in this instance, as with many 
ther bills of national import which are 
wnsidered by Congress, that the general 
public knows very little of what it is all 
about. This is regrettable, for these vast 
projects, if authorized and built, are of 
moment to every citizen, wherever he 
lves, for it is all the taxpayers of the 
tountry who pay the bill for these proj- 
tts—wherever they may be built. If the 
™ ‘verage citizen were better informed as 
0 the arguments, pro and con, which are 
advanced in Congress, where bills of this 
tature are debated, he would be better 
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able to judge the merit of such proposed 
projects, and to express his views to his 
representatives in Congress. 


ITH so much of world-wide mo- 
ment occurring in these war days, 
the newspapers and press associations 
usually make only brief mention of con- 
gressional debates, such as indicating the 
final vote on a bill or on various amend- 
ments. Consequently, the tax-paying cit- 
izen is usually left in the dark as to the 
real merits or demerits of a particular 
bill, which may have been vividly dis- 
closed in the debate, 

Sometimes, it is true, matters under 
consideration by Congress attract the at- 
tention of certain columnists, and they 
may devote an entire column to the sub- 
ject, And, if the column is syndicated, 
it may be widely read over the country. 

It seems evident that some columnists 
write with more or less preconceived no- 
tions on matters of national interest— 
they are either pro or antiadministration. 
If this is true, it follows that the views 
they set forth may be colored to suit their 
particular leaning. Thus, their readers 
do not, in fact, get the real picture of 
what may be a matter of great impor- 
tance to them as taxpayers. 

As an illustration, in connection with 
this proposed MVA project, and the 
Senate debate on the Flood Con- 
trol Bill, Marquis Childs, in his column— 
“Washington Calling”’—recently made 
various comments, under the heading, 
“Pork Barrel Game.” 

He states: “Today, a new idea threat- 
ens this ancient ring-around-the-rosy. It 
is the TVA idea—the concept of a river 
system treated as a single entity for 
power, flood control, navigation, land 
conservation. TVA has shown that it can 


DEC. 21, 1944 





PUBLIC UTILITIES FORTNIGHTLY 


be done. Now, from the valley of the 
Missouri, a wild, rampaging river, has 
come a demand for a Missouri Valley 
Authority.” 

Then he adds: “Particularly interest- 
ing in the current fight is the fact that 
opposition comes not alone from private 
interests that might be hurt by an MVA, 
but from government, too.” The Army 
Engineers, who supervise navigation 
problems, and the Bureau of Reclama- 
tion, which builds and directs irrigation 
projects, he says, “cannot reconcile their 
individual interests.” 


. 


i pe IS commentator does not, however, 
call attention to two facts in con- 
nection with the suggested MVA project. 
First, as to a “demand for it comes from 
the Missouri valley.” Published state- 
ments of the governors of six states con- 
tiguous to the waters of Big Muddy in- 
dicate that, while they consider the im- 
provement of that waterway imperative 
to the welfare of the people of their 
states, they do not want an MVA. 

Second, while it is true that the Army 
Engineers and the Bureau of Reclama- 
tion are concerned with different sets of 
problems on the river, they have settled 
their differences as to developments in 
their respective fields of work, and an- 
nounced on November 9, 1944, the sign- 
ing of a compact, so that most of the mat- 
ters under their respective supervision 
as to flood control, navigation, irrigation, 
and power projects can be carried out in 
harmony. 

It might be noted, also, that both the 
Army Engineers and Bureau of Recla- 
mation have very long records of accom- 
plishment in putting to good use the wa- 
ters of our rivers—in each organization 
are career men, qualified by training and 
experience to handle these intricate and 
many-sided engineering projects. 

Plus that, just because TVA is widely 
regarded as a success, there is no guar- 
anty that a similar scheme would work 
in the Missouri valley. Even David E. 
Lilienthal, chairman of TVA, makes that 
observation. While TVA’s activities do 
touch, to a small degree, other states, its 
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principal bailiwick is the state of Tennes- 
see, through which the river of that name 
and its headwater streams flow. 


HE Missouri river, on the other 
hand, from its source in the moun- 
tain region of Montana, crosses or forms 
the border of seven states, and flows a 
distance of over 2,000 miles, through sec- 
tions with markedly contrasting and di- 
verse interests, to join the Mississippi 
river near St. Louis. 

This is not to say that a regional river 
basin development may not be the logical 
plan, from an engineering and economic 
standpoint, to accomplish the improve- 
ment of the Missouri river, so as to care 
for all of the interests concerned ; namely, 
those who are partial to irrigation, flood 
control, or navigation. 

However, as stated, the demand for 
an MVA does not seem to stem very 
noticeably from the officials of the states 
directly involved. It comes chiefly from 
advocates of a nation-wide Federal hy- 
droelectric power system. TVA has been 
a start. Its successful publicity telling of 
the benefits it has brought to the people 
of the Tennessee valley is being used to 
foster the carrying out of the President's 
suggested 7-TVA plan. 


T is interesting to note another obser- 
vation of Marquis Childs. He states 
that the “demand for an MVA is the 
threat which Senators Overton of Louis- 
iana and Bailey of North Carolina are 
trying to block. For, plainly, if the TVA 
idea is extended to another big river sys- 
tem, and if it works there, then the old 
pork barrel game is really doomed.” 

A careful reading of the Congressional 
Record of November 22nd and 24th 
shows that the MVA proposal, as a mat- 
ter of fact, was not before Congress and 
still isn’t. MVA was simply discussed 
by Senator Murray, of Montana, during 
debate on the Flood Control Bill. MVA 
bills, themselves, still lie in committees of 
both houses. 

The real point of the long debate was 
upon an amendment offered by Senator 
Bailey, which, if adopted, would have 
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“SO SOLLY, NUMBER TO WHICH HONORABLE COMMANDER WAS TALKING 
HAS BEEN TEMPORARILY DISCONNECTED” 


permitted private power companies the 
same rights as rural cooperatives and 
public bodies in the purchase of electric 
power at the place of generation (at Fed- 
eral hydro plants), under regulations re- 
quiring the passing on to customers of 
any savings in cost of the energy. 

Senator Bailey contended—supported 
by several other Senators—that this pro- 
cedure is the only just and equitable way 
to distribute electric power generated at 
Federal power plants, 


N the course of his remarks, Senator 
Bailey said: 


... it is a rather lamentable thing that 
we should take the good cause, the neces- 
sitous cause of flood control and build upon 
that as a pretext whereby we obviate the 
constitutional inhibition and thrust the Fed- 
eral government into the power field. Yet, 
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that is the program; it is at hand, and we 
have now reached the point where we are 
building power dams everywhere. Whether 
we build them in the name of flood control 
or not makes no difference, for it appears 
by every conception from any angle that the 
objective is the production of electric energy. 
... We have reached the stage in our policy 
when we must determine whether we shall 
go on into an era of Federal electrical power 
universally, or have the division we have 
had heretofore. 
... 1 think a private power company, well 
conducted and supervised by its state, its 
rates regulated . . . is an asset to a state and to 
the people. .. . I am not saying that private 
companies are perfect. ... I think we should 
judge them . . . as we would any other cor- 
poration. I do think they are symbolic at this 
moment of private enterprise in America. 
My proposal is a very simple one. I am 
trying to maintain a live-and-let-live policy. 
I am trying to arrange the program that the 
Federal government can build dams, control 
floods, and sell power, and at the same time 
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not sell it in such a way as to destroy the 
invaluable assets we now have in private 
power companies. 

... 1f we go into this business and sell power 
to the public at rates less the franchise tax, 
less the state income tax, less the property 
tax, and less the Federal tax, there is no 
possibility that any power company can sur- 
vive. 

The only alternative is to destroy the 
power companies, or buy them in, as TVA 
bought the Tennessee Power Company. Let 
the Federal government borrow money to 
pay for them, centralize the power, and de- 
stroy free enterprise in the instance of power 
companies, and then use the centralized Fed- 
eral power to control every enterprise in 
every section of the country. That is the 
choice we have. 

. There is no question on earth but that 
the program in certain quarters in Wash- 
ington is to put the Federal government 
wholly into the power business, wholesale 
and retail. 


There is nothing in these or other re- 
marks of Senator Bailey, quoted from 
the pages of the Congressional Record, to 
substantiate the charge of a “pork barrel 
game.” 

The debate on the Flood Control Bill 
centered upon Senator Bailey’s amend- 
ment, and developed into a battle between 
Senators who wanted to preserve private 
enterprise, and Senators who favor laws 
which will enable the Federal govern- 
ment to develop a nation-wide electric 
power system, with obviously one-sided 
advantages going to municipal and other 
public bodies and rural codperatives. The 
public power Senators won, for the 
amendment was defeated by a vote of 
42 to 27. 

The private electric power companies 
are not only expressly discriminated 
against by such a procedure. They are 
hamstrung, and subject to the mercy of 
government competition, with all its sub- 
sidies, which they cannot survive. 


IX addition to this inequitable treatment 
of the private electric companies, the 
government, in adopting this policy, ig- 
nores entirely the economic phase in this 


situation. The private electric utilities 
have been long established, in all sections 
of the country, with their transmission 
and distribution lines extending out over 
the territories they serve. It is obviously 
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uneconomic to duplicate these lines, al- 
ready in service and built with investors’ 
money, by constructing parallel lines to 
be paid for out of tax money. Why add 
to the taxpayers’ burden, already heavy 
due to war expenditures, by installations 
for which there is no need? 

From a practical, business standpoint, 
the logical method to pursue with refer- 
ence to the disposal of surplus hydro- 
electric power generated at the dams 
which are a part of government river 
basin developments, would seem to be 
to sell the power, at the point of produc- 
tion, so that it will be distributed to the 
ultimate consumer over the lines of estab- 
lished power companies. 

It is evident that if this is not done, and 
if private electric power companies are 
not given an even break with public 
bodies and rural cooperatives, it not only 
means the destruction of the private elec- 
tric companies, as Senator Bailey has 
pointed out, but it is quite likely to prove 
an eventual threat to all private enter- 
prise. 

It is debatable whether such a step into 
state socialism is what the majority of 
the people of this country want. 


HE private utility companies in the 
United States — electric, gas, and 
telephone—represent an investment of 
$28,000,000,000. Millions of people own 
their securities directly, and tens of mil- 
lions more have a personal stake in the 
solvency of private utilities, through 
their life insurance policies and deposits 
in mutual savings banks. These institu- 
tions hold hundreds of millions of dol- 
lars of public utility bonds and stocks as 
investments. The private utilities—tax- 
paying, business-managed companies— 
are not only under supervision of the 
state regulating bodies where they oper- 
ate, but are subject to the authority of 
Federal agencies (the Securities and Ex- 
change Commission and the Federal 
Power Commission) with respect to the 
issuing and sale of securities, and the 
keeping of their accounts. 
In addition to all these factors, of per 
sonal moment to millions of our citizens, 
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the private utilities pay into the treas- 
yries of municipal, state, and Federal 
governments vast sums annually in taxes. 
For instance, the private electric com- 
panies paid a total in taxes of $688,000,- 
000 in 1943. This is a large contribution 
which the American citizen makes to the 
upkeep of local and Federal govern- 
ments, paid as a part of his electric bill. 
The share of the Federal government in 
this tax payment was $457,000,000. This 
ismore than was received by labor or the 
owners of the properties. And, it may 
be noted, as an interesting side light, that 
dectric rates—about the smallest item in 
household expense—have steadily de- 
creased in the face of rising costs for 
other family expenses, during this war 
period. 

Government electric power projects, 
whether Federal, municipal, or rural co- 
Operatives, benefit by many subsidies, 
which are made up and paid for by all 
taxpayers throughout the country. And, 
while in certain instances, some of these 
public power agencies may make certain 
token payments in lieu of taxes, they do 
not, despite protestations to the contrary, 
make up for the loss of taxes to the com- 
munity if the local private utility is put 
out of business. 

The inequity of this Federal competi- 
tion with private electric utilities is, of 
course, well known to those engaged in 
the operation of such utilities. The threat 
which the continued spread of such a 
policy to all parts of this country pre- 
sents to other types of private enterprise 
might well be more clearly recognized by 
business and industrial leaders. 

If the Federal government succeeds in 
establishing a nation-wide electric power 
system—on the theory, as claimed by 
some of its advocates, that electric power 
has become a “necessity,” and should 
therefore be made available at low cost 
to everyone, everywhere—is it idle to 
think that these sponsors of state social- 
ism will not go still further? 


F such a public electric power system 
becomes established, it will, quite 
likely, be only a step to urge that oil and 
natural gas and coal, our basic fuels, are 
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equally as vital and necessary to the citi- 
zens’ welfare as is electricity—they, too, 
should be nationalized. Then what about 
the telephone industry and the railroads? 
They also serve as necessities in our way 
of life. It is hardly likely that these types 
of business would escape the ardent ef- 
forts of all those “socialistic” minded 
people who support the active sponsors 
of what Senator Bailey so pungently re- 
fers to as the “program in certain quar- 
ters in Washington . .. to put the Federal 
government wholly into the power busi- 
ness, wholesale and retail.” 

Right now we have an illustration of 
the extent to which this administration 
will go in this respect in the recently 
enacted Surplus Property Disposal Act. 
Manufacturing plants, machinery and 
tools, raw materials, and an amazing 
variety of merchandise of all types and 
descriptions—to a total of billions of dol- 
lars—are to be sold out of present Army 
and Navy holdings. This act provides 
that the Surplus Property Board must 
first offer Federal agencies the right of 
“first refusal” ; and state and local gov- 
ernments have second call on many types 
of property. 

Thus, private industry, which has 
made the things with which to fight this 
war, is not placed on an equal basis in 
this disposal program, but has to stand 
aside so that public bodies be given ad- 
vantage. 

It would appear, from statements by 
representatives of little business as well 
as big business, in all sections of this 
country, that the masses of the American 
people hold a profound faith in free pri- 
vate enterprise, On every hand too, it is 
reported that many a returning GI Joe 
will want to go into some business of his 
own. In the face of this viewpoint on the 
part of so many of our people, we see 
this administration, supported by its ad- 
herents in Congress, initiating immedi- 
ately—even before the fourth term be- 
gins—a plan in connection with the dis- 
tribution of electric power from govern- 
ment-built hydro plants, which if carried 
out as suggested—“seven TVA’s”—will 
spell the eventual elimination of the tax- 
paying, business-managed electric utili- 
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ties now serving the sections where it is 
proposed to develop those river basin 
projects. 


ERHAPS the only way to check this 

trend, if it can be checked, is to make 
the facts available to the people who pay 
the taxes to support these vast public 
projects. If the people understand the 
facts, some of them will express them- 
selves. 

If the voters insist on fair play— 
that private electric companies be given 
equal treatment with public agencies in 
the distribution of government hydro 
power—their representatives in Con- 
gress will listen. 

It is probably a truism that an in- 
formed public—one which knows all the 


“facts”—is fair in its judgment. This is 
especially true in this instance, because it 
is the public—the taxpayers—who have a 
very real personal interest. If it does 
know the facts, it is pretty sure to take 
action. 

This is a matter of such paramount 
importance that it should enlist the active 
interest of all concerned with the fate of 
private enterprise who are in a position 
to do something about it. 

To anyone following the movements in 
administration circles in Washington, 
with respect to domestic matters, it is ap- 
parent that there will be no letup on the 
part of members of various government 
agencies to widen their areas of regula- 
tion, dictation, and control. 

—R.S.C. 





Electric Power in Rhine-Ruhr Area 


N these days during the progress of the 
Allied armies into Germany and their 
approach to the Rhine-Ruhr district, that 
great industrial area will perhaps come 
to mean more to Americans than it pos- 
sibly has in the past. While the Rhine 
and the Ruhr are names which have long 
been known to many Americans, it is 
likely that only comparatively few realize 
what a very completely developed plan 
had been carried out in that section of 
Germany in the past. 

In connection with the location of nat- 
ural resources—iron and coal—in large 
quantities in this region, comprehensive 
plans for city building and industrializa- 
tion were carried out, and these naturally 
embraced extensive undertakings in elec- 
tric power and gas supply. 

In the August, 1944, issue of The Jour- 
nal of Land & Public U tility Economics 
there appeared an article, “The German 
TVA” by Warner F. Brook, which gives 
such an interesting description of the 
component parts of the Rhine-Ruhr in- 
dustrial area that portions of the article 
are quoted below: 

The Rhine-Ruhr industrial area at this 


time is one of the most bombed regions of 
the world. None the less, there can be little 
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doubt that after the war that region, a great 


reservoir for the economic resources of Cen- 3 


tral and Western Europe, will play an enor- 
mous part in European reconstruction. ... 

The idea of a plan for this area was 
conceived in Imperial Germany but the work 
of the [Ruhr Planning] Authority was 
mainly the work of the Weimar Republic.... 

Germany’s greatest industrial center, 
Rhineland and Westphalia, is at the same 
time the largest in continental Europe. As 
its name indicates, its political location is in 
two Prussian provinces of pre-Nazi Ger- 
many. The Nazis have subdivided these 
provinces into six administrative districts 
(Gaue) and the Reichsgau Saar, which is a 
union of a former part of the Rhine Province 
and the Palatinate. . . . the industrial sig- 
nificance of the region is enhanced by the 
fact that in this area natural resources are 
used for the production of main sources of 
power which radiate into a far greater geo- 
graphical area. This generated power 
stretches beyond the borders of other politi- 
cal territories such as Hanover, Hessen, the 
Rhine-Main industrial area, and the Saar 
Basin. The Ruhr district on the other hand 
also receives power from sources outside its 
political boundaries. . 

Coal-mining locations influenced the eco- 
nomic and social delineation of the district. 
The southern pits were nearly exhausted and 
the North and East had been very consider- 
ably exploited. Furthermore, the natural 
strata of coal below the Rhine and extending 
beyond its left bank opened new possibili- 
MCS) 5 2 
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“THIS WOULD BE A RIGHT HANDY GADGET IF I EVER GO BACK TO SELLING 
APPLIANCES—THOSE WISE GUYS WHO WON’T ANSWER THE DOORBELL!” 


Actual population statistics of cities in this 
district are no longer indicative of the real 
situation because there are no real bound- 
aries to the cities. They run into each other. 
The concept of city or town loses its sig- 
nificance in an entirely unified arin 
COMER. <<, 

At the time of the Franco-Belgian occupa- 
tion, about 60 per cent of all workers in the 
German mines, 60 per cent of those in blast 
furnaces, 25 per cent in the German metal 
trades, and 33 per cent in the chemical in- 
dustries, were in the occupied areas of Rhine- 
land and Westphalia. About 55 per cent of 
Germany’s rail and waterways traffic was in 
this section. And in addition to the above- 
mentioned industries, large portions of the 
chemical, metal, textile, cement, lumber, and 
paper industries were concentrated in this 
district. 

Among the aims (and accomplishments) 
of the [Ruhr Planning] Authority was the 
planned location of industries contiguous to 
the dwelling settlements, civic centers, and 
great recreation grounds which were already 


equipped with utilities, transportation, and 
other public services. Among the problems 
encountered in zoning for factories, dwell- 
ing houses, and traffic veins was that of the 
distribution of the population. Also there 
was the task of establishing airports and an 
express train system in and through the dis- 
trict from Cologne to the center of Germany. 
New laws were enacted which provided for 
building permits, expropriation, and above 
all a codrdinated setup among the various 
administrative units of the cities, town and 
village corporations, and the powerful in- 
dustrial works. 


“ao principal electricity works pro- 
viding power for the Ruhr district, 
the author states, were founded by Hugo 
Stinnes, the works being located at West- 
phalen and Mark. This system, it seems, 
was the result of a merger of a large 
number of formerly independent works 
and the combined power system includes 
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nearly all of the producers and consum- 
ers in the modern part of the province, 
Rhineland and adjacent parts of West- 
phalia. 

The grouping of these companies, the 
author points out, was a “typical com- 
bination of mixed public and private en- 
terprise which was developed particu- 
larly in this area.” According to its char- 
ter, 22 per cent of the stocks and shares 
must be in the hands of one or more 
communities. In contrast to what we 
have become accustomed to with respect 
to public power projects in this country, 
this power system had upon its official 
board “representatives of industries and 
banks, fifteen mayors of large cities, and 
twenty-seven county chiefs.” 

It seems that such mixed public and 
private enterprises were “frequently set 
up as joint stock companies, and in pre- 
Nazi Germany the supervisory board of 
the managerial committee of the joint 
stock company often represented the 
financial power behind the undertaking ; 
block holders of shares predominated, 
and in a mixed undertaking the power of 
state or community organizations was 
expressed by a capital majority.” Also, 
“in frequent cases the sovereignty rights 
(e.g., utilities and transportation) were 
so strong that only a nominal sum was 
the public share in the capital of the joint 
stock enterprise.” 

Professor Brook further stated: 


The arrangements for the electrical system 
were developed in close codperation with one 
of Germany’s greatest financial institutes, the 
Berliner Handelgeselischaft. The Rheinisch 
Westfaelisches electrical works provided 


power not only for the northern part of the 
Ruhr district but also for the whole Muen- 
sterland which is a large part of Westphalia. 
In the year 1920, after a vain attempt to 
combine it with the Rheinisch Elektrizi- 
taetswerk, the Elektrizitaetswerk Westfalen 
was joined with several communal power 
stations to create the Kommunalen Elek- 
trizitaetswerk-V erband Westfalen-Rhineland 
in Hagen. These endeavors were in con- 
edited to the main principles of the author- 
ity. . 

It is “obvious that whatever government 
dominates Germany after the temporary oc- 
cupation or the revolutionary postwar pe- 
riods, economy in human and natural re- 
sources as well as in financial expenditures 
will call for a codrdinated economic system 
or for large decentralized units. The author- 
ity is an example of how a planning body 
can further these objectives of codrdina- 
tion. . 

The economic and administrative centrali- 
zation which has been accomplished for the 
Ruhr district through this planning authority 
will, no doubt, be an important factor for the 
victor nations. Through this central author- 
ity will be distributed the most important 
products of German industry in the interest 
of European recovery. 


N important question confronting the 
United Nations, in the formation of 
concrete plans for the future of Ger- 
many, after the cessation of hostilities, 
will be the control of future activities and 
developments in this great, diversified 
Rhine-Ruhr industrial and power-pro- 
ducing area. This wealthy district will 
be the main pledge or mortgage on Ger- 
man territory in the hands of the Allies. 
The monopolistic character of Germany’s 
essential natural resources concentrated 
in a few geographical centers facilitates 

this central control. 

—R.S.C. 





Transfer Souvenirs Puzzle Thrifty 
Ulsterites 


Niptivoiion hunting by United States sailors has attracted much 
attention in Belfast, Northern Ireland. 

One American tar, having bought a ticket on a Londonderry 
bus, asked the conductor for a second one. The conductor was 
mystified that anyone should want to pay twice until the sailor 
explained that he merely wanted to keep one ticket as a souvenir. 
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The March of 
Events 


Senate Votes Flood Bill 


OF of the largest authorizations for flood- 
control projects passed the Senate on De- 
cember Ist. Designed primarily to create jobs, 
the bill authorizes postwar construction to cost 
$1,000,000, spread over most of the country’s 
great river basins. Appropriations are yet to 
be made. The bill was scheduled to go back to 
the House, then probably to a conference 
committee. 

Senate action, on a voice vote, came after 
nearly two weeks of debate. The Senate im- 
mediately took up the bill authorizing $500,- 
000,000 for river and harbor work. 

Senator Overton, floor manager of both 
measures, declared that flood control, reclama- 
tion, navigation, and other projects in the au- 
thorizations offer one of the best ways to pro- 
vide jobs after the war. He estimated that 
from 75 to 80 per cent of the money would go 
for labor. 

Passage of the Flood ‘Control Bill came ab- 
ruptly when Senator Murray, Democrat of 
Montana, agreed to sidetrack a proposal to 
place administration of that part of the pro- 
gram intended for the Missouri basin under 
the Missouri Valley Authority. Democratic 
and Republican leaders assured Senator Mur- 
ray of codperation in getting action on the 
MVA plan in a separate bill in the new Con- 
gress. 

The Missouri valley plan in the bill was rec- 
ommended by President Roosevelt. It was pre- 
pared jointly by the Army Engineers and the 
Reclamation Bureau, and the initial cost was 
put at $200,000,000. 

The Senate wrote into the Flood Control 
Bill provisions to protect irrigation in the 
West from interference by navigation projects. 
The measure also authorizes the Secretary of 
the Interior to dispose of surplus water power 
at projects by building transmission lines. 

Another provision gives state governments 
the right of review over projects, but not veto 
power, as urged by some members. The Sen- 
ate discarded a Murray amendment to take 
control of water conservation projects from 
the Army Engineers and give it to the Recla- 
mation Bureau. 


Officers Shifted by EB&S 


M2 changes in the executive personnel 
of the Electric Bond and Share Com- 
pany and its subsidiary, the American & For- 


841 


eo en 
RR 
ene 


See 
i aeeemeeel 
ere / 
| BRE 
== 


eign Power Company, Inc., were announced 
on November 29th. 

Curtis E. Calder, president of American & 
Foreign Power, resigned that post to become 
chairman of Bond and Share, and George G. 
Walker, formerly vice president of Bond and 
Share, was elected president of the company, 
one of the largest public utility enterprises in 
the country. Mr. Walker succeeded Samuel 
W. Murphy, who died recently. 

C. E. Groesbeck, formerly chairman of Bond 
and Share, will take on the new post of chair- 
man of the company’s executive committee. 
Lester B. Wiegers, secretary and treasurer of 
Bond and Share, was elected vice president of 
the company, and B. M. Betsch was named 
assistant secretary-treasurer. W. S. Robert- 
son, vice president and a director of American 
& Foreign Power, was elected president of the 
company to succeed Mr. Calder. 

A native of Kansas, Mr. Calder, who suc- 
ceeds Mr. Groesbeck, joined the EB&S sys- 
tem in 1913 as financial officer of the Texas 
Power & Light Company and became succes- 
sively vice president and president of all Bond 
and Share interests in north Texas. He came 
to New York with American & Foreign 
Power as president in 1927. 

A graduate of Harvard University, Mr. 
Walker joined Bond and Share in 1924, subse- 
quently working with the Florida Power & 
Light Company, a subsidiary, in various ca- 
pacities. He returned to New York in 1927 
and by 1935 was made head of the general 
department of Ebasco Services, Inc., service 
organization of the system. He was elected 
vice president and a director of Bond and 
Share in 1941. 


Approves Second Reduction 


Armicatnn of Southern Natural Gas Com- 
pany to revise its rates by reducing cer- 
tain natural gas rate schedules and increasing 
others, resulting in a net reduction of $318,182 
annually, has been allowed by the Federal 
ig Commission, effective as of November 
, 1944, 
This is the second reduction by Southern 
Natural allowed by the commission this year. 
A cut of $175,431 per year in domestic gas 
rates to ten distributors was permitted by order 
of the commission January 18, 1944, the rates 
to be effective as of April 1, 1943. The two 
reductions total $493,613 annually. 
The commission’s two orders do not consti- 
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tute approval of any service, rate, provision, 


or condition provided for in the new or old 
contracts between Southern Natural and the 
distributing companies. 

Neither do the orders in any way affect the 
commission’s pending general investigation 
into all rates of Southern Natural as ordered 
on June 22, 1943. 

In its latest order, the commission finds that 
Southern Natural’s new proposed rate sched- 
ules, based on sales for the twelve months 
ending June 30, 1944, will result in an esti- 
mated annual reduction of $634,900 in rates 
for natural gas sold by the company as “do- 
mestic” gas to Atlanta Gas Light Company, 
Alabama Natural Gas Corporation, Alabama 
Power Company, Alabama Gas Company, 
Georgia Power Company, town of Pell City, 
Alabama, Peoples Water & Gas Company, 
Mississippi Public Service Company, and city 
of Vicksburg, Mississippi. 

However, the proposed rates will also re- 
sult in an estimated annual increase of $318,- 
690 in the rates for gas classified as “indus- 
trial” and sold to the same distributing com- 
panies for resale. 

The new schedules also result in an esti- 
mated annual reduction of $1,972 in rates for 
gas classified as “used by the company” or 
“not accounted for.” 

Each of the distributing companies named, 
except Alabama Power Company, Georgia 
Power Company, and the town of Pell City 
has informed the commission it is willing to 
reduce rates to its consumers by approximately 
the same amount as the reduction in the cost 
of gas purchased from Southern Natural. 

The main pipe-line system of Southern 
Natural extends from the Monroe field about 
450 miles easterly across Louisiana, Missis- 
sippi, and Alabama to Atlanta, Georgia. A 
branch line serves Montgomery, Alabama, Co- 
lumbus, Georgia, and adjacent areas in Ala- 
bama. A transmission line from Logansport 
field carries gas produced in Texas and 
Louisiana across northern Louisiana to the 
Monroe terminal of the main line. 


TVA Payments Reported 


HE Tennessee Valley Authority, during 

the fiscal year ended June 30, 1944, paid 
to 6 states and 126 counties, in lieu of taxes 
under § 13 of the TVA Act, $1,203,479 more 
than was formerly paid in property taxes on 
all reservoir lands and ‘power production and 
distribution properties when they were under 
private ownership, the TVA reported last 
month. : 

The combined payments totaled $4,137,753, 
whereas the private payments amounted to $2,- 
934,274, TVA said. 

The state of Tennessee, counties and cities 
therein, formerly received $2,514,421 in taxes 
under private ownership. Under the TVA pay- 
— they received $3,006,756, the authority 
noted. 
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Other states with their counties and cities 
received similar increased amounts from the 
TVA over their former tax payments from 
private firms, the TVA said, although the 
payments made to Tennessee and its counties 
and cities are naturally greater as a much 
larger area is affected. 


FPC Backs Plan 


HE Federal Power Commission last month 

announced its-issuance of certificates of 
public convenience and necessity to the Mem- 
phis Natural Gas Company, Memphis, Ten- 
nessee, for the construction and operation of 
additional facilities in Arkansas, Mississippi, 
and Louisiana, required for the maintenance 
of adequate service to its present customers, 
The commission’s order expressly provides 
that the facilities shall not be used for the 
transportation or sale of natural gas to any 
new customers of either Memphis Natural Gas 
Company or United Gas Pipe Line Company 
a upon specific authorization by the 


The order also provides that Memphis Nat- 
ural Gas Company must commence construc- 
tion of the facilities not later than December 
15th and proceed with due diligence to com- 
plete them at the earliest possible date. This 
provision was incorporated in the light of the 
evidence that the delivery capacity of the com- 
pany’s present main-line facilities is insufficient 
to meet adequately the peak-day requirements 
of its customers and that the present deficiency 
would necessitate the curtailment or complete 
interruption of service on peak days to many 
ultimate consumers, including hospitals, low- 
rent housing developments, educational insti- 
tutions, office buildings, theaters, hotels, and 
numerous industries, irrespective of whether 
they have stand-by fuel equipment. 

The estimated over-all cost of the proposed 
facilities is $2,553,000, of which $1,440,000 rep- 
resents the cost of the Lisbon line and $1,- 
113,000 the cost of the main-line looping. The 
Memphis Natural Gas Company proposes to 
continue in effect the present rates to its cus- 
tomers and no increase is contemplated by rea- 
son of the construction and operation of the 
proposed facilities. 

In its Opinion No. 119 issued last month, 
the commission stated that at the rehearing 
held in Memphis from September 7th to Oc- 
tober 5th on its order of June 10, 1944, dis- 
missing without prejudice the Memphis Nat- 
ural Gas Company’s application, additional evi- 
dence was offered with respect to the require- 
ments of the company’s customers, the avail- 
ability on peak days of supplies from its exist- 
ing facilities, the manufactured gas and holder 
storage facilities of Memphis Light, Gas & 
Water Division, and stand-by fuel equipment 
on consumers’ premises. The facilities include 
three 18-inch pipe lines, aggregating about 614 
miles, paralleling the unlooped portion of the 
company’s existing main transmission line in 
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Chicot county, Arkansas, and Bolivar, Coa- 
homa, and Tunica counties, Mississippi. 


Accord Adds Power 


REATER authority for Secretary of Interior 
G Ickes to operate dams and other struc- 
tures of the Colorado river water system was 
seen in a supplement to the United States- 
Mexican water treaty submitted last month to 
the Senate Foreign Relations Committee. 

The protocol, signed November 14th by rep- 
resentatives of both governments, contained 
little comfort, however, for California inter- 
ests who oppose the plan to give Mexico 1,- 


500,000 acre feet of water annually from the 
Colorado river. (See page 844.) 

While the supplement to the treaty may 
“cure an interdepartmental squabble” by per- 
mitting Federal agencies to continue jurisdic- 
tion over construction, operation, and mainte- 
nance of works on the Colorado river, the 
treaty still retains a provision delegating ad- 
ministrative power to the International Bound- 
ary Commission, Northcutt Ely, special coun- 
sel for the Los Angeles Water and Power De- 
partment, pointed out. 

Mr. Ely stated that it furthermore fails to 
clarify questions pertaining to the guaranty 
of water to Mexico. 


Arkansas 


Pleads State Rights 


—_ that the Federal Power Commis- 
sion is attempting “an unlawful invasion 
and usurpation of the powers of the state of 
Arkansas” were made in a motion filed last 
month with the commission in Washington by 
the Arkansas Power & Light Company. Presi- 
dent C. Hamilton Moses said the FPC is at- 
tempting to force the company to violate an 
order of the Arkansas Department of Public 
Utilities, issued last June, in which a rate base 
of $48,000,000 was fixed for the utility and all 
the accounts of the company were ordered 
classified in accordance with the state’s uni- 
form system of accounts. The power company 
asked the FPC to set aside its order of Sep- 
tember 27th, which would require the utility 
to show cause why its accounts should not be 
reclassified in accordance with the FPC sys- 
tem of accounts. 

To do what the FPC requires, the company 
said in its motion, “would result in an irrecon- 
cilable conflict between the state and Federal 
regulatory agencies.” It added that such com- 
pliance “would be a denial to the state of 
Arkansas of the full faith and credit of its 
actions and its judgments and orders in vicla- 
tion of the Tenth Amendment of the Federal 
Constitution.” Pointing out that the AP&L is 
an Arkansas corporation operating under the 
state Utility Act of 1935, the act asserted that 
under the FPC Act of 1935, the power com- 
pany is only partially under jurisdiction of the 

ederal commission. 

The FPC “show cause” order grew out of 
an investigation of the “original cost” of the 
power company’s properties. The state utilities 
commission discarded the original cost theory 
of the FPC in fixing a rate base for the com- 
pany, adopting instead the “‘prudent invest- 
ment” theory. 

The difference between the original coast fig- 
ures of the Arkansas department and the FPC 
is less than one per cent, the motion said, and 

“could not appreciably affect the determina- 
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tion of reasonable rates either for respondent’s 
over-all electric system or for the sale of elec- 
tric energy at wholesale for interstate com- 
merce.” The motion asked that the FPC hold 
hearings on the issues raised in the motion he- 
fore any further orders are issued. 

Governor Adkins gave his support on No- 
vember 27th to the state’s contention that the 
Arkansas utilities commission has prior juris- 
diction in the controversy. 

“It is a state right to regulate utilities and 
other similar concerns which can best be un- 
derstood and handled by those on the ground,” 
Governor Adkins said. “If we break down in 
our duty to handle utilities and other matters 
such as oil and gas regulations, forestry con- 
trol, and other like matters, it is an invitation 
for the Federal government to step in. We 
know what is best for our people. The Fed- 
eral government should intervene only if we 
are failing in our performance.” 


Taxicab Monopoly Ended 


HE Arkansas Supreme Court ruling that 

three sections of the state law governing 
operation of taxicab companies in cities of the 
first class are unconstitutional will make it pos- 
sible for companies other than those now op- 
erating in Little Rock to apply for operation 
permits, City Attorney Cooper Jacoway said 
recently. 

Declaring the three sections of the statute 
created a monopoly, the court, in overriding 
the decision of Second Division Circuit Judge 
Lawrence C. Auten, removed the “heart” of 
the 1939 legislative act which made it virtually 
impossible for competing companies to obtain 
permits. North Little Rock city council was 
ordered by the court to consider the applica- 
tion of the plaintiff, North Little Rock Trans- 
portation Company, for permit to operate in 
that city. 

Mr. Jacoway said that operation of com- 
panies in Little Rock has been governed by the 
state law and not by city ordinance although 
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an ordinance was passed last year fixing rates 
and setting up operating stipulations for the 
Yellow and Checker Cab Company. 

The question of whether the North Little 
Rock Transportation Company, if it is granted 
a North Little Rock permit, would be re- 
quired to obtain a Little Rock permit for trans- 
— of passengers of Little Rock was not 
settled. 


Co-op Declared Utility 


HE state utilities commission last month 
ruled in a 2-to-1 decision that the Ark-La 
Electric Codéperative, Inc., is a public utility 
and subject to regulations of the commission. 
The order climaxed a year-long dispute in- 
volving four private companies in Arkansas, 
Oklahoma, and Missouri. Chairman Marvin 
Hathcoat dissented. 
The majority opinion held that all electric 
cooperatives, as well as private corporations, 
which are serving the public with electricity 


for compensation, are defined as utilities un- 
der Act No. 324 of 1935. The right of emi- 
nent domain is granted by Act No. 226 of 
1940 of the state of Louisiana, the order said, 
and if this delegation of power is valid Ark-La 
has the status of a utility. 

Since December 7, 1943, the Arkansas- 
Missouri Power Corporation, the Oklahoma 
Gas & Electric Company, the Arkansas Power 
& Light Company, and the Southwestern Gas 
& Electric Company had sought to have Ark- 
La declared a public utility. 

The codperative serves only one customer in 
Arkansas, the Defense Plant Corporation’s 
aluminum plant near Hot Springs. The ma- 
jority opinion held that “it is difficult to con- 
ceive of a more public use than that of the 
DEC” 

Ark-La had contended it should be exempt 
from regulation by the commission as are 
other rural electric codperatives in the state. 
The commission order held that Ark-La was 
not “a like corporation.” 


California 


City Seeks U. S. Approval 


Kem city of San Francisco is seeking ap- 
proval of the Department of Interior for 
a new plan to dispose of its Hetch Hetchy 
power under a tentative agreement of sale to 
Modesto and Turlick irrigation districts. If 
approved, this method of disposal would pro- 
tect the city’s $2,400,000 annual income from 
power and comply with terms of the Raker 
Act. This act has been construed by Secretary 
Ickes and upheld in Federal courts as prevent- 
ing the city from disposing of power to Pacific 
Gas and Electric Company. 

The two irrigation districts themselves gen- 
erate power on Toulumne river, distribute 
power for irrigation, and also sell to Pacific 
Gas and Electric Company. They presumably 
would enlarge their sales to Pacific Gas if they 
absorbed total Hetch Hetchy power from the 


city. However, as public agencies it was held - 


that they are proper organizations for absorp- 
tion of municipal power. 

The city is under stayed injunction to stop 
delivery of power to Pacific Gas. The latest 
stay was granted unti} March Ist, next, while 
further efforts to dispose of power were made 
following the closing of the Riverbank govern- 
ment aluminum plant to. which the city was 
delivering its power. The city had agreed to 
present new plants to the Department of In- 
terior by December 28th. 

Secretary Ickes has sought to have the city 
buy its own distribution system from Pacific 
Gas or build one. The voters have repeatedly 
refused to sanction bonds for direct entry of 
the city into municipal ownership of the dis- 
tribution system. 
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It was subsequently reported that, whether 
Ickes approved or not, the city plans to start 
selling Hetch Hetchy power to the irrigation 
districts on March Ist. Should he refuse he 
can bring another prolonged action to prove 
violation of the Raker Act. 

This was learned as Mayor Lapham re- 
vealed terms of the three proposals on Ickes’ 
desk for sale of all or a portion of the power 
to the irrigation districts. Lapham would not 
say there would be any defiance of Ickes, but 
he said if the plans were rejected he would 
ask the city attorney for an opinion on their 
legality. 

City Attorney O’Toole said he had seen the 
plans and believed they were in conformity 
with the Raker Act, and would recommend 
defending them in court, if necessary. 

Under one of the variations the city would 
use a portion of Hetch Hetchy power to sup- 
ply all the city’s municipal needs, and sell the 
rest to the irrigation districts. Under the other, 
it would supply the city’s needs and serve Mare 
Island Navy Yard and Hunters Point Navy 
Yard from Hetch Hetchy, selling the rest to 
the districts. 


Water Treaty Opposed 


5 Faget opposition to the proposed treaty 
with Mexico under which that country 
would be delivered 1,500,000 acre feet of wa- 
ter a year from the Colorado river was voiced 
at Fresno last month by members of the Cali- 
fornia Municipal Utilities Association as they 
closed their 1944 conference. 

In a resolution unanimously adopted the 
utility chiefs charged the treaty would provide 
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Mexico annually with twice the amount of wa- 
ter. it formerly obtained from the river, even 
though it made no contribution to the con- 
struction of Boulder dam. 

The association contends the delivery would 
jeopardize industrial and agricultural develop- 
ments in the Southwest, particularly Cali- 


fornia. sai : ‘ 
Utility Wins Suit 


pene Judge C. U. Goodcell of San Fran- 
cisco on November 27th awarded judg- 
ment to the Sacramento Utility District in its 
condemnation suit to take over the electric 
distribution of the Pacific Gas and Electric 
Company in the Sacramento area. 

The district seeks to take over the company 
property at a valuation set at $11,632,000 by 
the state railroad commission several years 
ago. However, the valuation is subject to up- 
ward adjustment to include improvements to 
the system since the commission appraisal. 


Authority Bill Urged 


C= of a Central Valley Authority to 
control California’s giant reclamation- 
flood control-irrigation project was recently 
proposed by the state grange. 

A bill which the grange suggested for in- 
troduction would authorize presidential ap- 
pointment of three directors with the consent 
of the Senate to control all activities of the 
project. 

Under the proposed measure the Central 
Valley Authority would have jurisdiction 
over the entire Sacramento-San Joaquin river 
areas, their tributaries and watersheds, and 
such adjoining territory as might be affected 
by developments. 

The authority would be required within 
two years after its establishment to give to 
the President and Congress recommendations 
for unified development of the Central valley 
region. This would include a complete plan 
for the unified control and utilization of wa- 
ters of the Sacramento-San Joaquin rivers’ sys- 
tem to harmonize requirements for flood-con- 
trol, navigation, reclamation, power, and 
other needs, the measure stated. 

Each of the authority’s directors would have 
to be a resident of the Central valley area for 


at least five years preceding appointment. The 
term of office would be nine years and the an- 
nual salary $12,500 each. 


Brings Contempt Action 


XECUTIVES of The San Francisco Ex- 

aminer, owned by William Randolph 
Hearst, were summoned before the state rail- 
road commission on November 29th to show 
cause why they should not be punished for 
contempt, as the result of a story published on 
August 12th dealing with a meeting of the 
commission the day before. 

Although the commission is empowered by 
California law to start contempt proceedings, 
it has seldom done so. Defendants, if adjudged 
guilty, are liable to a fine up to $500 on each 
count. The Examiner and its executives are 
accused on four counts. 

The Examiner story was based on one of 
the early hearings by the commission, which 
began last summer, on its own initiative, to 
examine the records of the utilities with a view 
to cutting rates so that excess war profits 
would be wiped out and big savings accrue to 
consumers. 

According to affidavits by Richard Sachse, 
chairman of the commission, the story gave 
an exaggerated account and held the members 
up to ridicule. 

William Wren, managing editor of the 
Examiner, in an affidavit charged in effect 
that the contempt proceedings had been in- 
spired by Commissioner Franck Havenner, a 
former member of Congress, who recently 
won over Representative Thomas Rolph for 
the latter’s seat from the fourth congressional 
district. 


Traction Service Sold 


SG" of the Los Angeles Railway Corpora- 
tion, together with a half interest in the 
Los Angeles Motor Coach Lines to American 
City Lines, Chicago, was announced on De- 
cember 4th. The sale was made by the Security 
First National Bank of Los Angeles, trustee 
for the Henry F. Huntington Estate and the 
Huntington Library, and Art Gallery, and 
Huntington Memorial Hospital, owners of the 
property. 


Colorado 


Denies It’s Utility 


HE Mountain View Rural Electric Asso- 

ciation of Limon petitioned the state pub- 
lic utilities commission last month to dismiss 
a protest filed by the town of Fountain Oc- 
tober 19th. Fountain had asked that the asso- 
ciation, an REA coéperative, be classed as a 
public utility and be controlled by the Colorado 
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Public Utilities Commission, it was said. 

The Limon company told the commission it 
did not consider itself a public utility, denied 
claims by Fountain that it was encroaching 
upon the area served by the latter’s utility 
system, and asserted claims in the protest were 
contrary to fact. 

Chairman Sherman said the commission 
probably would set a date for a hearing. 
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Illinois 


Chicago Transit Plan 


PLAN of reorganization of the Chicago 
Surface Lines identical with suggestions 
made by the court on November 15th was filed 
on November 29th before Federal Judge 
Michael L. Igoe. A hearing on it was sched- 
uled to be held on December 11th. 
According to the terms, a new concern which 
will include the elevated lines of the Chicago 
Rapid Transit Company will be formed. Hold- 
ers of 5 per cent first mortgage bonds of the 
Surface Lines would receive $45,000,000 in 4 
per cent series A first mortgage bonds of the 
new company. They also would receive first 
mortgage 44 per cent series B bonds totaling 
$33,262,020 in compensation for the loss of 
fixed interest. Common stock would be issued 
to a value of $636,114. 
Rapid Transit bondholders would receive 
$7,002,290 in series B income bonds, and 360,- 


165 participation certificates for common stock 
would be distributed. 


New Farm Customers 


orE than 400 new farm customers were 

added to the rural electric lines of the 
Public Service Company of Northern Illinois 
during the first nine months of 1944, pushing 
the total number of farm and rural units 
served with electricity past the 24,800 mark 
for the first time. 

This year’s additions to date lengthened the 
company’s rural power lines by 50 miles to 
bring total mileage to more than 6,260 across 
a 16-county area in which approximately 86 
per cent of the farms now have electricity. 

The company also reported an average kilo- 
watt-hour use per farm customer of 2,362 for 
the year ended September 30th, as compared 
with 2,181 a year earlier. 


Indiana 


Utility Purchased 


} apse H. MirTcHELL, president of the North- 
ern Indiana Public Service Company, re- 
cently announced the purchase by his company 


of the Laporte Gas & Electric Company. 

The Laporte utility is to be operated as the 
Laporte district of the Northern Indiana Pub- 
lic Service system, Mr. Mitchell is reported to 
have said. 


Kentucky 


Vote TVA Rates 


gene by the Tennessee Valley Author- 
ity that power from the Kentucky dam 
would be available soon, power boards from 
six west Kentucky cities and four codperatives 
voted unanimously last month to institute 
standard TVA electric rates on or about April 
1, 1945, reducing rates between 20 and 30 per 
cent. 

G. O. Wessenauer, Chattanooga, Tennessee, 
manager of power for TVA, estimated the 
25,600 customers of the area would save ap- 
proximately $300,000 a year under the pro- 
posed reduction in rates. The area has been 
under TVA “interim” rates since June 10, 1942, 
at which time rates were reduced approxi- 
mately 20 per cent under those prevailing prior 


to municipal acquisition and TVA power con- 
tracts. 

Cities represented were Hopkinsville, 
Bowling Green, Russellville, Franklin, Mur- 
ray, Mayfield, which bought power systems 
serving their cities on dissolution of the old 
Kentucky-Tennessee Light & Power Company 
about two years ago. 

Rural codperatives involved were West 
Kentucky Rural Electric Codperative Cor- 
poration, Pennyrile RECC, Warren RECC, 
and Tri-county Electric Membership Corpora- 
tion. 

It was explained that while cities would re- 
ceive a general reduction in rates, in some co- 
Operatives more power would be available, al- 
lowing lower rates, although the minimum 
charge would not be reduced. 


M ichigan 
cil of Escanaba, which has been serving a lim- 
ited number of customers in its downtown 


business district from a central heating plant 
since 1937. 


Considers Central Heating 


A COMMUNITY furnace was recently report- 
ed under consideration by the city coun- 
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This city of 15,000 was said to be thinking 
of extending central heating to all its homes, 
stores, schools, and churches. The project, ac- 
cording to a survey, is considered feasible from 
economic and engineering standpoints. It 
wouid require a capital expenditure of $3,190,- 
000—about one-third for the central plant and 
two-thirds for distributing mains—but could 
meet its depreciation charges. 

Operating costs are estimated at $240,000 
yearly compared to present expenditures of 
about $305,000 by individuals and business for 
their own heating. Annual revenue from 
steam, at 78 cents per thousand pounds, and 
sale of electricity generated by steam turbines 
would total $531,000, but the net profit would 
be small because depreciation and interest on 
investment would total more than $240,000. 
Capital costs would be reduced materially if 
the project were financed in part by special 
assessment. 

The most unfavorable factor in installing 
central heating is the high cost of laying un- 
derground mains, plus the cost of converting 
individual heating equipment. The latter 
would range from $200 to $500 per home. 


Acts to Lower Excess Profit Tax 


HE Michigan commission recently acted 
to reduce the Federal excess profits taxes 


of public utilities in orders affecting rates. The 
state public service commission on November 
27th ordered a 75 per cent reduction in the 
December bills of Consumers Power Com- 
pany. Consumers Power serves gas, electric- 
ity, and steam heat in southern Michigan. 

The order was expected to reduce the com- 

pany’s gross revenues between $3,750,000 and 

$4,000,000. The company had estimated its 
1944 excess profits tax at approximately 
$5,000,000. 

Previously the state commission ordered the 
Detroit Edison Company, electric utility, to re- 
bate $10,450,000 to its patrons. 

Consumers Power Company announced at 
Jackson it would comply with the commission 
order. 

be Eager s intention was announced 
by D. E. Karn, vice president and general 
manager. 

The state commission on November 29th or- 
dered the Michigan Consolidated Gas Com- 
pany to reduce its December bills to consum- 
ers by 31 per cent, eliminating an estimated 
$1,000,000 charge for Federal excess profits 
taxes. 

The commission’s order was the third re- 
ducing public utilities’ customers bills to elimi- 
nate excess profits taxes. 

A fourth case involving the Michigan Bell 
Telephone Company is pending. 


Missouri 


SEC Approves Sale 


HE Securities and Exchange Commission 
last month approved the sale by Asso- 
ciated Electric Company of its entire interest 
in Missouri General Utilities Company to five 


codperatives and the city of Rolla, Missouri, 
for a base price of $1,610,000, subject to ad- 
justments. 

Codéperatives will pay $1,200,000 in cash. 
Rolla will pay $50,000 cash and $360,000 in 3 
per cent revenue certificates. 


RB 
Nebraska 


Platte Valley Accepts 


Eh Platte Valley Public Power and Irri- 
gation District has accepted a government 
loan and grant of $545,000 for construction of 
a diversion dam on the South Platte river and 
a canal to connect with the present canal. 
Harry Mahood, PWA project engineer for 
Nebraska, said the project will permit use of 
South Platte as well as North Platte water. 


Bids probably will be advertised in late De- 
cember or early January, it was reported. 

Mahood said the Loup River Public Power 
District and Central Nebraska (Tri-County) 
also plan to go ahead with transmission line 
construction by early spring at the latest. 

The districts are preparing plans and speci- 
fications for considerable miscellaneous con- 
struction and clean-up work the cuming spring 
and summer. 


New Hampshire 


Utility Ordered to Show Cause 


= Federal Power Commission on No- 
vember 27th announced its order direct- 
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ing the Public Service Company of New 
Hampshire, Manchester, to show cause with- 
in sixty days why it should not be ordered by 
the commission to make accounting adjust- 
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ments as of January 1, 1937, of $1,488,195.67, 
representing the staff’s conclusions as to ex- 
cess over original cost. The order stated that 
Public Service Company of New Hampshire’s 
response “shall be in the form of an offer of 
proof and shall set forth with particularity 
the facts upon which it relies.” 

In detail the joint report prepared by the 
staffs of the FPC and the public service com- 
mission of New Hampshire proposed that an 
amount of $1,187,127.83 be classified by the 
New Hampshire Company in Account 100.5 
(Electric Plant Acquisition Adjustments) and 


recommended that the company be required 
to submit a plan for the disposition of that 
amount. 

According to the joint report, the staffs have 
also proposed that an amount of $301,067.84 
be classified in Account 107 (Electric Plant 
Adjustments) and disposed of in the manner 
set forth in the report. 

The staff report shows that the original cost 
of the New Hampshire Company’s electric 
plant as of January 1, 1937, the effective date 
of the FPC’s Uniform System of Accounts, 
was $30,447,817.64. 


New Jersey 


Secretary Drew Celebrates 
Twentieth Jubilee 


RIENDS and associates of Emmett T. Drew 
of the New Jersey Board of Public Utility 
Commissioners are congratulating him upon 
the completion of twenty years’ service on that 
board December 15, 1944. He was originally 


appointed assistant secretary in 1924 under the 
late Governor George S. Silzer, and became 
secretary in 1929, serving under six different 
governors and eight different commissions. 

Drew, a former newspaper reporter and 
Justice Department agent during World War 
I, has been active in the affairs of the National 
Association of Railroad and Utilities Com- 
missioners. 


New York 


Demands Transit Head Ouster 


| even the voting on two resolutions con- 
demning wage policies of the board of 
transportation, the New York city council 
heard Councilman Michael J. Quill, Bronx In- 
dependent, ask on November 28th for removal 
of John H. Delaney, chairman of the board 
of transportation. 

Mr. Quill, who draws a salary as president 
of the Transport Workers Union, a Congress 
of Industrial Organizations affiliate, in addi- 
tion to his councilman’s pay, won unanimous 
approval from the council for a resolution re- 
questing Mayor F. H. LaGuardia to appoint 
a “disinterested and impartial” committee to 
report on “the pending dispute between the 
board of transportation and its employees.” 

Approval of the resolution came after an 
hour’s debate, principally between Mr. Quill 
and Councilman Louis Cohen, Bronx Demo- 
crat, as to whether the resolution should stand 
by itself, be tabled, or be included in another 


resolution sponsored by Mr. Cohen and 
Joseph T. Sharkey, council vice chairman and 
a Brooklyn Democrat. 

The Sharkey-Cohen resolution, asking the 
board of transportation to “grant to all its em- 
ployees a salary increase commensurate with 
that granted by the city government to its em- 
ployees,” was also endorsed without dissent. 
Neither resolution has any force in law, since 
both merely urge a course of action. 

Councilman Quill based his request for Mr. 
Delaney’s removal—later answered with a 
laughing “no comment” by the board chairman 
—on charges that Mr. Delaney has “dictatori- 
ally” rejected a recommendation from the 
War Labor Board that wages be increased 15 
per cent to bring them up to levels paid by 
private operators. 

Mr. Quill further stated that Mr. Delaney 
has imposed a “‘speed up” on board of trans- 
portation inspectors to the point where they 
are “compelled to approve cars and busses 
they haven’t seen.” 


Pennsylvania 


Natural Gas Company of Oil City, to con- 
struct and operate a 374-mile, 12%-inch pipe 
line and to operate an 18.2-mile, 123-inch pipe 
line which has already been constructed. These 
pipe lines are required in order that the 
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Gets Certificate of Convenience 


HE Federal Power Commission has au- 
_& thorized issuance of a certificate of pub- 
lic convenience and necessity to the United 
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United Natural Gas Company may receive, 
transmit, and distribute 3,160,000 mcr of nat- 
ural gas which the FPC has authorized it to 
buy annually from the Manufacturers Light 
& Heat Company of Pittsburgh, under a 10- 
year contract which was entered into on Janu- 
ary 14, 1944. 

The new pipe line, which the commission’s 
order specifies must be completed by Decem- 
ber 31, 1944, will begin at United’s Ellwood 
compressing station in Beaver county, Penn- 
sylvania, where gas will be delivered by the 
Manufacturers Light & Heat Company, and 
will extend to United’s Mineral compressing 
station in Venango county, Pennsylvania. The 
18.2-mile pipe line already constructed con- 
nects two of the company’s compressing sta- 
tions in Venango county. These facilities, 
which were constructed for use within Penn- 
sylvania, will now be operated in interstate 
commerce. 


5 


OF EVENTS 
Lower Court Upheld 


a state supreme court recently upheld 
an Allegheny County Court order direct- 
ing the Philadelphia Company to pay all taxes, 
charges, and assessments of the Monongahela 
Street Railway Corporation, Pittsburgh. 

The court also affirmed a ruling requiring 
the Philadelphia Company to pay interest on 
Monongahela’s refunding bonds and imme- 
diately to pay bearers of the refunding bonds 
—— of $104,350, which became due June 1, 


Chief Justice George W. Maxey, writing 
the opinion, directed the Philadelphia Com- 
pany and the Consolidated Traction Company 
to pay the costs of the appeal. 

Justice Maxey said the Philadelphia Com- 
pany previously had interpreted the covenant 
by which it is bound as guarantor as requiring 
it to pay all taxes. 


South Carolina 


Court Test Studied 


T= special election on the proposed pur- 
chase of the utilities by the city of Colum- 
bia was postponed on November 29th for 
ninety days by the city council and machinery 
was immediately set in motion to test the va- 
lidity of the council’s action. By a majority 
vote, council accepted a petition presented in 
behalf of four men by Judge A. W. Holman, 
asking for a postponement. 

This action followed heated arguments by 
members of the council, as well as a large num- 
ber of Columbians attending to express their 
sentiments concerning the forthcoming elec- 
tion. The petition asked a citizenship com- 
mittee be appointed, “either by council or at 
a mass meeting of the citizens of Columbia, 
composed of fifteen or more members to make 
a thorough study of the contract.” 

An enabling act will be required by the state 
legislature to authorize the city of Columbia 
to pay the county a fixed sum in lieu of the 
taxes which would be lost to the county by 
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acquisition of the South Carolina Electric & 
Gas Company holdings, according to an opin- 
ion received by the Richland county delegation 
from Frank A. Graham, Jr., county attorney. 

In his opinion Mr. Graham pointed out that 
the property, if acquired by the city, would 
be exempt from taxation and special assess- 
ment under provisions of the Constitution 
of 1895. Mr. Graham said that he had re-. 
viewed the Constitution and supreme court de- 
cisions since 1895 on the point involved and 
that § 2,578, 1942 South Carolina Code of 
Laws, provides for exemption of certain 
enumerated property from taxation. 

“TI fail to find,” he continued in the opinion, 
“any property such as that proposed to be ac- 
quired by the city of Columbia listed therein.” 

He said he was of the opinion that the prop- 
erty of the power company, if and when ac- 
quired by the city, would become municipal 
property “within the meaning of § 4, Art 10, 
of the state Constitution of 1895, and will, 
therefore, be exempt from taxation and espe- 
cial assessment.” 


Tennessee 


City Weighing Purchase 


T= city of Knoxville may soon take steps 
to set up stringent regulatory controls over 
the Knoxville Transit Lines, it was reported 
recently, or even take steps to purchase control 
of the transportation facilities. 

For nearly two years Knoxville has let lay 
dormant two public acts passed by the general 
assembly in 1943, under compulsion from the 
Shelby county (Memphis) delegation, which 
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divested the state railroad and public utilities 
commission of regulatory powers over intra- 
city transit. 

The legislative act of 1943, Tennessee Pub- 
lic Utilities Commissioner Leon Jourolmon 
pointed out, divested the state commission of 
control of transit lines within all cities of the 
state, operating out even to suburbs to a dis- 
tance of 7 miles. 

Memphis was apparently used as a guide for 
the legislative act, Jourolmon said. 
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West Virginia 


FPC Approves Proposals 


HE Federal Power Commission has ap- 

proved proposals by the Wheeling Electric 
Company, Wheeling, to eliminate from its 
electric plant accounts $199,337 representing 
the profit on fees paid to its associate, Amer- 
ican Gas & Electric Company, for engineer- 
ing and supervision on construction. The prof- 
it has been determined to be approximately 
60 per cent of the gross fees. The company, 
which has classified the amount of $199,337 in 
Account 107 (Electric Plant Adjustments), 
proposes to effect the elimination by a charge 
to earned surplus. 

In its orders of September 21 and Novem- 
ber 23, 1943, the commission approved the 
company’s proposed accounting adjustments 
aggregating $1,651,762 but reserved for fur- 
ther consideration the intercompany fees in- 
cluded in the company’s plant account as of 
December 31, 1941. After further studies, 
which were the subject of a field examination 
by the FPC’s staff, the company filed its deter- 
mination of the profit on the fees, and as a 
result of subsequent conferences filed for com- 
mission approval a journal entry which will 
remove the intercompany profit of $199,337 
from its electric plant account. 

The public service commission of West Vir- 
ginia, on September 29, 1944, advised the FPC 


that it had no objection to the proposed classi- 
fication and disposition. 

The Wheeling Electric Company serves at 
retail customers in Wheeling, Moundsville, 
McMechen, Benwood, and other West Vir- 
ginia communities. 


FPC Receives Application 


HE Federal Power Commission recently 

received an application filed under § 203 of 
the Federal Power Act by the Monongahela 
West Penn Public Service Company, Fair- 
mont, for authority to acquire all the electric 
faciities of the West Virginia Light, Heat 
& Power Company, Sistersville. According to 
the application the proposed cash price of 
$427,633 is based upon the original cost of the 
properties involved, less depreciation according 
to the company’s books. Located in Tyler, 
Wetzel, and Marshall counties, the facilities to 
be acquired serve some 2,200 customers. 

West Virginia Light has been purchasing 
practically all of its electric power from the 
applicant. Upon the consummation of the 
merger it is proposed to substitute for the 
rates now in effect the applicant’s rates which 
are lower in almost every case. The electric 
customers in the territory involved will have 
their aggregate electric light or power bills 
reduced approximately 10 per cent. 


Wisconsin 


To Submit Additional Evidence 


a Federal Power Commission has 
granted the Wisconsin Southern Natural 
Gas Company rehearing for the purpose of 
receiving additional evidence on the commis- 
sion’s dismissal of the company’s applications, 
the object of which was to enable it to sub- 
stitute straight natural gas for manufactured 
gas now served in Racine and Walworth coun- 
ties. 

Hearing is set for January 18, 1945, at 
Washington, D. C 

The company’s applications, which were 
dismissed by the commission’s order of Octo- 
ber 3, 1944, sought (1) an order to direct 
Natural Gas Pipeline Company of America 
to extend its transmission facilities to the 
Illinois-Wisconsin boundary near Genoa city, 
Wisconsin, and to sell natural gas to Wiscon- 
sin Southern for distribution in southeastern 
Wisconsin, and (2) a certificate of public con- 
venience and necessity to authorize Wisconsin 
Southern to construct and operate a 44-inch 
pipe line from the Illinois-Wisconsin boundary 
to Wisconsin Southern’s existing gas system 
at Lake Geneva, Wisconsin. Application for 
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rehearing was filed by the company on Novem- 
ber 3, 1944 

The company proposes to submit additional 
evidence concerning the newly adopted ordi- 
nance of Burlington, Wisconsin, the largest of 
the communities served by the company, which 
had not authorized the proposed changeover 
from artificial to natural gas at the time the 
FPC adopted its order of October 3rd. Fur- 
ther evidence will also be presented on the 
ability and willingness of the Natural Gas 
Pipeline Company of America to serve natural 
gas to Wisconsin Southern, the sufficiency of 
the authority the company has secured from 
the Wisconsin Public Service Commission, and 
other relevant matters. 

The order provides that all interveners may 
participate in the hearing in accordance with 
permission heretofore granted by the FPC, 
and that interested state commissions may par- 
ticipate as provided by the commission’s pro- 
visional rules of practice and regulations 
under the Natural Gas Act. 

Among the communities Wisconsin South- 
ern proposes to serve with natural instead of 
manufactured gas are Burlington, Lake 
Geneva, Williams Bay, Delavan, and Elkhorn. 
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The Latest 
Utility Rulings 


Ohio Commission Establishes Gas Rates on 
Appeal from Ordinance 


HE complaint and appeal of the East 

Ohio Gas Company as to ordinances 
passed by the council of the city of Cleve- 
land in 1939 and 1940 reducing natural 
gas rates resulted in a ruling by the Ohio 
commission that the ordinance rates were 
inadequate. The proceeding had been re- 
opened to permit the submission of addi- 
tional evidence relative to the rates 
charged for gas supply by the Hope 
Natural Gas Company following the 
determination of the Supreme Court of 
the United States in Federal Power 
Commission v. Hope Nat. Gas Co. 
(1944) 320 US sol 88 L ed 276, 51 
PUR(NS) 193, 64 S Ct 281. 


The commission agreed with the city 
that in fixing a substitute rate it acts ad- 
ministratively and is not bound by any 
rate-making formula, but, it was said, 
it would seem to follow that the com- 
mission should adopt the formula or 
formulae employed by the city in its 
determination of a fair and reasonable 
ordinance rate. Otherwise it would be 
impossible for the city and the commis- 
sion ever to arrive at the same just and 
fair rate. The commission held further 
that it acts administratively when it 
passes on the reasonableness of the 
ordinance rates. Moreover, said the com- 
mission : 

Our function in passing upon an ordinance 
rate is to determine its justness and fair- 
ness not whether it is confiscatory. In fixing 
a substitute rate our legislative mandate is 
to fix a fair and reasonable rate. It may be 
true that a rate fixed by a city council in 
the exercise of its legislative power may be 
nonconfiscatory in the judicial sense but 
nevertheless unjust and unreasonable. It is 
likewise true that a rate fixed by this com- 
mission may be fair and reasonable from 
the standpoint of both the utility investor 
and the consumer and be much above the 
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zone of confiscation. In other words, the 
function of this commission, it seems to us, 
is not to establish a rate which may be 
merely nonconfiscatory but rather the estab- 
— of rates that are fair and reason- 
able. 


The commission considered reproduc- 
tion cost new, accrued depreciation, and 
the other usual elements entering into a 
determination of fair value, and, after 
considering “coincident yield on bonds, 
preferred stock, and common stock 
money,” allowed a return of 64 per cent 
on the value of the property used and 
useful in furnishing service. 


The company has provided retirement 
annuities for employees since about 
1918. Prior to 1931 these annuities were 
charged to current operating expenses 
as and when they were incurred. In 1931 
a trust fund was created providing for 
annuities, to which fund the company 
made a contribution of about $3,000,000. 
This, said the commission, was paid 
from surplus and was never charged to 
operating expenses and, in the judgment 
of the commission, constituted a prepay- 
ment in part of its subsequent annuity 
expenses. In 1941 it became apparent 
that an additional sum must be paid into 
the trust fund or annual additions would 
be needed to make up the difference. The 
company increased the fund and amor- 
tized this deficit payment over a 10-year 
period. The commission rejected a con- 
tention by the city that the amortized pay- 
ment should be eliminated from operat- 
ing expenses, stating: 

Since it appears that the company could 
have proper:y charged to current operating 
expenses the deficiency between what an an- 
nuitant would have received from the an- 
nuity fund as it stood prior to the payment 
made by the company and which it now 
seeks to amortize, and the amount to which 
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such annuitant was entitled, and in the 
absence of any claim or showing that the 
annuity trust fund arrangement is improper, 
we are disposed to allow the company’s 
claim in this respect. 


Contentions that there should be no al- 
lowance for Federal income taxes above 
the 19 per cent which was the combined 
normal and surtax for the year 1939 
were overruled. The commission said: 


The war effort has resulted in great in- 
creases in the sales of gas for industrial pur- 
poses by the East Ohio Gas Company. As 
stated above, the parties in this case are in 
agreement in crediting the entire revenue 
from those sales to the cost of service and 
by this treatment the residential and com- 
mercial users receive the benefit from all 
profits from the industrial sales. To give 
to customers the benefit of profits from these 
increased sales which have resulted from the 
war effort and to deny the company the in- 
creased taxes that have resulted from the 
war would be inconsistent. In the determina- 
tion of costs of service the Federal income 
taxes will be included at the rates actually 
paid by the company. 
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The final ruling on wholesale gas rates 
in the Hope Case was accepted as estab- 
lishing the proper allowance for gas cost. 
Under the terms of the Natural Gas Act, 
said the commission, it is crystal clear 
that Hope could not charge, or that East 
Ohio could not pay, without the approv- 
al of the Federal Power Commission, any 
other amount. It was said that if the 
Power Commission itself has no author- 
ity to compel a gas company expressly 
subject to its jurisdiction to repay to its 
consumer companies any difference be- 
tween filed schedule rates and a lower 
rate retroactively found by it to be the 
lawful rate, then assuredly the state com- 
mission has no statutory authority under 
the Natural Gas Act or otherwise to com- 
pel the customer company to pay to its 
consumers the difference which it has 
never received back from the interstate 
company irrespective of their affiliation. 
East Ohio Gas Co. v. City of Cleveland 
(Nos. 11,001, 11,218, 11,442). 


Interstate Gas Connection Denied Because of 
State and Municipal Problems 


N application by Wisconsin Southern 
Gas Company, pursuant to § 7(a) 
of the Natural Gas Act, for an order 
directing the Natural Gas Pipeline Com- 
pany to extend its facilities and establish 
physical connection with those of the 
Wisconsin Company, was denied by the 
Federal Power Commission because of 
local distribution problems. Necessary 
state and municipal action approving 
substitution of natural gas for manufac- 
tured gas apparently had not been taken. 
The Wisconsin commission, in Re 
Wisconsin Southern‘Gas Co. (1942) 45 
PUR(NS) 8, had approved the con- 
struction of a 3-inch pipe line to connect 
with facilities of the pipe-line company at 
the Illinois-Wisconsin state line. It was 
pointed out, however, that the application 
in the instant proceeding was for a 43- 
inch line. 
Moreover, effective April 17, 1943, 
two new subsections to the Wisconsin 
Public Utilities Act were enacted. These 
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required municipal approval of the sub- 
stitution of natural gas for artificial gas 
and required the commission to give due 
consideration to the social and economic 
effects of the proposed substitution upon 
employment, existing business and in- 
dustries, railroads and other transporta- 
tion agencies and facilities, the state, any 
of its political subdivisions, or any citi- 
zen or resident thereof. They prohibited 
substitution without approval of munic- 
ipal authorities. 

Although the applicant had not secured 
a certificate subsequent to the enactment 
of the new legislation, the Federal Power 
Commission did not undertake to pass 
upon this matter, since it involved a ques- 
tion of statutory construction for the 
Wisconsin courts. It was believed, how- 
ever, that this situation could not be over- 
looked by the Federal commission in 
determining whether or not it should ex- 
ercise its discretion under § 7(a) of the 
Natural Gas Act to direct an extension. 
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Municipal action had not been obtained 
for the proposed changeover in a large 
city, although authorizations had been 
granted by certain communities. The 
commission said : 


In the light of the foregoing circum- 
stances, should we find that it is desirable 
or necessary to “direct” the extension and 
physical connection of facilities requested 
by applicant? We think not. Obviously we 
cannot compel ijocal distribution of natural 
gas. State and local authorities have 
responsibility over such aspects of the com- 
pany’s business. Although we are cognizant 
of our broad authority under § 7(a) of the 
Natural Gas Act, it is our desire to achieve 
“a wise accommodation between the needs 
of central control and the lively maintenance 


of local institutions.” Therefore, in ex- 
ercising our discretion under such section, 
we look with disfavor upon an interpreta- 
tion susceptible of implying coercive action 
on our part, especially in the absence of ap- 
propriate state and local authority. 


Commissioner Smith, in a dissenting 
opinion, expressed the belief that find- 
ings should be made which would permit 
the issuance of authority upon a proper 
subsequent showing of full compliance 
with local requirements and subject to 
such further conditions as might be ap- 
propriate. Re Wisconsin Southern Gas 
Co. (Opinion No. 118, Docket Nos. 
G-236, G-536). 


e 


Hand-set and Desk-set Charges by 
Telephone Company Disapproved 


HE Wisconsin commission, in au- 

thorizing an increase in telephone 
rates, disapproved a proposal to increase 
all rates as they stood, since such an in- 
crease would perpetuate certain irreg- 
ularities which should be discontinued. 
The company had in effect an added 
charge for desk-set and hand-set equip- 
ment used in residential and rural serv- 
ices. The commission commented that 
these charges were authorized at a time 
when the wall set was the standard tele- 
phone instrument and the desk set and 


the hand set were considered frills with 
an uncertain permanent value. 

The commission established new rate 
schedules without the extra charges. It 
was said that since the commission has 
a continuing duty under the statute to 
assure the public of adequate service at 
reasonable rates, it is not limited to grant- 
ing or denying an application of the com- 
pany but has jurisdiction to prescribe 
such rates within the scope of the pro- 
ceeding as will be reasonable. Re Mill- 
town Mutual Telephone Co. (2-U-1989). 


e 
Sale to Codperative Barred When Membership 


Application 


xX application for approval of the sale 
of electric transmission and distri- 
bution facilities by United Utilities Cor- 
poration to Northwest Missouri Electric 
Codperative was dismissed, without prej- 
udice, by the Missouri commission on 
the ground that under the statutory 
restrictions on service by cooperatives 
some of the customers of the company 
could not obtain service. A codperative, 
converted under Art. 7, Chap. 33, 
R S Mo 1939, is empowered to furnish 
service to its members, to governmental 
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Insufficient 


agencies, and political subdivisions, and 
to other persons not in excess of 10 per 
cent of the number of its members. 
When a sale of this sort is proposed, 
said the commission, it cannot grant ap- 
proval unless the purchaser is able ade- 
quately to serve all of the seller’s con- 
sumers. The codperative had a present 
membership of 1,728 (only 1,180 mem- 
bers being served) and it had applica- 
tions for membership by 924, giving a 
total membership of 2,652. The addition 
of 10 per cent would give a total of 2,- 
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918 which the codperative could serve. 
The present customers of the seller, how- 
ever, amounted to 1,200, and these added 
to’ the 1,728 would show a total requir- 
ing service of 2,928, which would show 
ten persons who could not obtain service. 

If the figures were recalculated to sub- 
stitute for the 1,728 the purchaser’s 1,180 
members being served, then the number 
of members unable to obtain service 
would be 66. 

The purchaser had introduced in evi- 
dence applications for membership 
signed by 1,014 of the 1,200 present con- 
sumers of the seller, but persons object- 
ing to the sale introduced documents 
signed afterwards by 90 of these ap- 
plicants which they insisted amounted 
to a cancellation or countermand of the 
applications. These documents were di- 


rected to the commission and requested 
it to disregard the petitions previously 
signed for the reason that the signatures 
had been obtained through misrepre- 
sentation. The persons signing also 
stated in these documents that they de- 
sired that their present type of service 
furnished by United Utilities Corpora- 
tion under the jurisdiction of the com- 
mission be continued and that they did 
not wish to become members of the co- 
Operative or to be served by it. 

The commission concluded that these 
documents amounted to cancellations or 
countermands of applications to become 
members, although the applicants for ap- 
proval contended that they amounted 
only to a withdrawal of the names from 
petitions. Re United Utilities Corp. 
(Case No. 10,478). 


e 


Telephone Exchange Limitation 


PETITION requesting that action be 

taken to effect a change of telephone 
service of certain subscribers from an 
exchange of one company to another ex- 
change of another company was denied 
by the Wisconsin commission on the 
ground that no sufficient community of 
interest was shown to require such 
change. 

Twenty-two of the petitioners lived in 
areas that could be served from the ex- 
change through a line extension of about 
two miles. 


Twelve of these petitioners were sub- 
scribers of the existing company and ten 
had no telephone service. Eleven worked 
in the area served by the telephone ex- 
change from which service was being 
sought and only one witness testified in 
support of the extension. The extension, 
it was found, would reduce the sub- 
scribers of the existing exchange and 
possibly increase the cost of service to 
the remaining subscribers of that ex- 
change. Tabbert et al. v. Wisconsin 
Telephone Co. (2-U-1981). 


e 


Authority over Crossing Reconstruction 


N Illinois statute‘authorizing the com- 
mission to alter or abolish grade 
crossings and to require reconstruction, 
alteration, relocation, or improvement of 
any crossing and to apportion the cost 
was construed by the supreme court of 
Illinois to empower the commission to 
order reconstruction, alteration, reloca- 
tion, or improvement whenever such ac- 
tion is necessary in the public safety. The 
court held that in reviewing such an 
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order it is limited to a consideration of 
the questions whether the commission 
acted within the scope of its authority, 
whether it made findings to support its 
decision and whether the findings and 
decision had a substantial foundation in 
the evidence, and whether constitution- 
al rights had been infringed. 

It was ruled that a provision that the 
commission’s authority should not ap- 
ply to replacement of lawfully existing 
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roads, highways, and tracks was intended 
only to render it unnecessary to procure 
commission permission for replacement 
of lawfully existing roads, highways, and 
tracks and was not intended to withhold 
from the public service commission all 
authority over existing highway cross- 
ings, and to except from the commission 
powers all matters of replacement of 
crossings on the lawfully existing high- 
ways. 

A statutory provision providing for 
apportionment of cost by stating that the 
cost to be apportioned should include the 
cost of changes or alterations in equip- 
ment of other public utilities as well as 
the cost of the relocation, diversion, or 
establishment of any public highway 


made necessary by such reconstruction, 
was held not to restrict the power to ap- 
portion cost to the items enumerated. It 
was held that when the commission had 
ordered reconstruction or improvement 
of a crossing it had power to apportion 
the cost thereof and also the cost of all 
changes in the equipment of other utili- 
ties as well as all cost of relocation or 
establishment of any public highway 
made necessary by such action between 
the railroads and other public utilities af- 
fected, as well as between railroads and 
other public utilities and the state, county, 
municipality, or other public authority 
in interest. Jilinois Central Railroad Co. 
es County et al. 56 NE(2d) 


e 


Intrastate Fares Properly Conformed with 
Reasonable Interstate Fares 


RDERS of the Interstate Commerce 

Commission requiring railroads to 
increase intrastate fares to the level of 
corresponding interstate fares were up- 
held by the Federal District Court for the 
eastern district of North Carolina and 
the Federal District Court for the west- 
ern district of Kentucky, where interstate 
fares were found to be reasonable. Dif- 
fering rates under these conditions were 
held to be discriminatory against inter- 
state commerce. 

The Interstate Commerce Commission 
admittedly has no power to fix fares un- 
less there is a showing of a preference 
as between persons or localities in intra- 
state commerce on the one hand and in- 
terstate commerce on the other hand and 
unless the evidence shows an unreason- 
able or unjust discrimination against in- 
terstate commerce. Such a showing, 
however, was held by the court to have 
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been made before the commission, 

Exercise of the power to eliminate dis- 
crimination was held not to be violative 
of the rights of the states reserved by 
the Tenth Amendment to the Constitu- 
tion. 

Rate making, it was pointed out, is not 
confined to a consideration of results 
from a single calendar year or from a 
temporary abnormal condition but should 
be based upon conditions over a reason- 
able period of years. Moreover, it was 
held, the commission in discharging its 
duties to fix railroad rates which will 
secure for the country an adequate and 
efficient transportation system must view 
the system as a whole and judge the fu- 
ture in the light of the past as well as of 
the present. North Carolina et al. v. 
United States et al. 56 F Supp 606; Ala- 
bama et al. v. United States et al. 56 F 
Supp 478. 


Franchises Deprive Indiana Commission 
Of Jurisdiction over Fares 


é | ‘HE Indiana commission, on recon- 
sideration of orders fixing fares of 
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the Chicago & Calumet District Transit 
Company in and between the cities of 
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Hammond, East Chicago, and Whiting, 
ruled that it had no jurisdiction to reg- 
ulate these rates, in view of a franchise 
with the city of Hammond which was 
entered into and executed on August 
29, 1924. 

This franchise provides that the fare 
in Hammond shall not exceed 10 cents 
per passenger for one continuous trip 
one way on the several different routes 
of the city. It also provides that if the 
carrier extends motorbus service to the 
cities of East Chicago and Whiting, 
Indiana, the single continuous fare be- 
tween any points in the city of Ham- 
mond and points in the other cities shall 
not exceed the then existing fare for 
such trip within the limits of the city of 
Hammond. 

The commission based its ruling on the 
statutes providing for motor carrier 
regulation and reserving to local authori- 
ties the control of rates fixed by fran- 
chise or contract. 


SM a ae oe ES | 

" Chalruas Abbett, in a dissenting opin- 
ion, said that the original contract did 
not express an intention of regulating 
fares between the cities of Whiting and 
East Chicago, Indiana, or Calumet City, 
Illinois, although it was contemplated 
that extensions might be made to those 
cities. 

If the contention of the company were 
true, he said, then there could have been 
no need for the 1929 law for authority of 
contiguous cities such as those in the 
Lake county area to be able to make a 
common and concerted franchise binding 
on all the cities alike. The company would 
need only to bargain among the various 
cities and pick the city which gave.it the 
best conditions for its franchise, sign this | 
franchise, and bind all the other cities | 
of equal status in the area to the condi- 
tions offered by the adjoining city. This, | 
he said, was not the legislative intent. § 
Re Chicago & Calumet District Transit | 
Co., Inc. (No. 16256). p 


e 


Other Important Rulings 


HE Missouri commission, in au- 

thorizing a transfer of utility prop- 
erties, approved proposed accounting 
whereby large quantities of property to 
be sold or abandoned in connection with 
rehabilitation and adaptation would, 
upon retirement, be charged against the 
balance in the depreciation reserve 
carried on the books of the seller, the bal- 
ance in depreciation reserve would be 
recorded by the purchaser upon its books 
upon acquisition, and, in the event of ad- 
ditional property abandonment resulting 
in loss in excess of present depreciation 
reserves, such write-offs would be 
charged against capital surplus to be 
created as a result of the purchase. Re 
National Utilities Co. of Missouri (Case 
No. 10,498). 


The Securities and Exchange Com- 


mission authorized a holding company to 
acquire two-thirds of the common stock 


of a public utility company where it al- 
ready owned the other third and, direct- 
ly and indirectly, approximately 85 per 
cent of certain debt securities of a bank- 
rupt corporation, under which the shares 
of common stock proposed to be acquired 
were pledged, and where the proposed 
purchase price did not appear to be un- 
reasonable and the acquisition would 
tend towards the economical and efficient 
development of an_ integrated public 
utility system. Re NY PA NJ Uiilities 
Co. (File No. 70-932, Release No. 5311). 


The Wisconsin commission, in con- 
sidering a complaint against the alleged 
unlawful lowering of the water level in 
a mill pond, stated that the commission 
has no jurisdiction to determine the dis- 
puted question as to who owns the title 
to the land upon which a complainant 
proposes to cut ice. Bischel v. Bloom- 
er Farm Products Co, (2-WP-602). 


Nore.—The cases above referred to, where decided by courts or regulatory commissions, will be 
published in full or abstracted in Public Utilities Reports. 
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UNITED STATES DISTRICT COURT, SOUTHERN 
DISTRICT OF NEW YORK 


New York Telephone Company 


Vv 


United States of America et al. 


— F Supp — 
August 24, 1944 


CTION to enjoin and annul order of Federal Communications 
A Commission directing telephone company to make certain 
accounting changes by reducing surplus by amount of excess ac- 
quisition cost over net book cost to transferor; motion for sum- 
mary judgment denied. For Commission decision, see (1943) 

52 PUR(NS) 101. 


Accounting, § 32 — Property acquired from affiliates — Rules of Interstate Com- 
merce Commission. 

1, The recording by a telephone company of property acquisitions from 
a parent company at an amount representing purchase price, but in excess of 
net book cost to the parent company, was in conformity with the rules 
of the Interstate Commerce Commission in effect at the time (prior to 
assumption of regulation by the Federal Communications Commission), 
where the purchase price for toll plant was agreed upon as being an amount 
equal to cost of reproduction less deterioration, determined by field in- 
spection and detailed appraisal, and the purchase price of instruments was 
approved by qualified engineers—such purchase price representing actual 
money value of the consideration, p. 322. 


Accounting, § 6 — Regulations of Commission — Testimony as to good account- 
ing practice. 
2. Testimony that a telephone company did not follow good accounting 
practice in recording the cost of property acquired from a parent company 
would be immaterial if the practice followed was within the Commission 
regulations then in force, p. 322. 


Accounting, § 32 — Property acquired from affiliates — Regulatory rules — Ad- 
ministrative construction. 

3. The administrative construction of the accounting rules of the Federal 
Communications Commission, appearing in a stipulation filed by counsel 
for the Commission in litigation resulting in judicial upholding of the 
rules, to the effect that the rules would permit retention of an investment 
made in assets of continuing value, precludes the Commission from exclud- 
ing from capital account the difference between the cost of acquisition of 
property from a parent company and the net book cost of such property 
to the parent until there has been a fair consideration of the circumstances 
and unless the difference is not a true increment of value but a fictitious or 
paper increment, p. 322. 
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Accounting, § 32 — Property acquired from affiliates — Actual money cost — 


Retroactive accounting rules. 


4. The Federal Communications Commission cannot apply retroactively a 
new system of accounts so as to require a write-down of the surplus of 
a telephone company to the extent of the difference between actual money 
cost of property acquired from a parent company and the net book cost to 
the parent, where the fairness of appraisals upon which the cost was based 
is not questioned, the entries were correct when made under the accounting 
rules then in effect, and the write-down is required upon the theory that 
fairness of the appraisal is immaterial because in transactions between af- 
filiates the transferee is bound to take the transferor’s net book cost, p. 322. 


Bricut, D. J.: Defendants move 
for summary judgment on the ground 
that there is no genuine issue of fact. 
Plaintiff asks, at this time, no affirma- 
tive relief. 

Jurisdiction is not questioned, and 
is established by § 402(a) of the 
(Federal Communications) Commis- 
sions Act of 1934, 48 Stat. 1064, 


1093, 47 USCA § 402(a), and by 
the Urgent Deficiencies Appropriation 
Act, 38 Stat. 219, 28 USCA § 41(28) 


and §§ 46 and 48. 

[1-4] The action is brought to en- 
join and annul an order of the Fed- 
eral Communications Commission 
dated December 14, 1943, 52 PUR 
(NS) 101, which directed plaintiff to 
make certain accounting changes in 
its books, by reducting its surplus by 
$4,166,510.57 (the excess of pay- 
ments by plaintiff to American Tele- 
phone & Telegraph Company, which 
we will call the “American Company,” 
for telephone plant purchased by plain- 
tiff from the latter on November 1, 
1925, September 1, 1926, and Decem- 
ber 31, 1928, and for telephone instru- 
ments so acquired on December 31, 
1927) over the amount found by the 
Commission to represent the net book 
cost of such acquisitions on the books 
of the American at the time of such 
purchase; to restate this investment 
55 PUR(NS) 


in plant so acquired; to balance these 
changes by adding to depreciation re- 
serve $3,879,957.94; and to make 
other entries in its accounts. 

At the time of these acquisitions, 
the American Company owned all of 
the outstanding common stock of the 
plaintiff. There were also outstand- 
ing in the hands of the public 250,- 
000 shares of plaintiff’s 63 per cent 
$100 cumulative preferred stock, and 
in excess of $132,000,000 of mort- 
gage bonds. All of plaintiff’s officers, 
and at least two-thirds of its directors, 
were not directors, officers, or em- 
ployees of the American Company. 
It maintained its own books and rec- 
ords, and its employees, property, and 
business were separate and apart from 
those of the American Company. 

Prior to 1925 the American Com- 
pany had furnished intrastate and in- 
terstate toll service between certain 
points in New York. In that year it 
was agreed that such business would 
be transferred to plaintiff. In order 
to accomplish that, plaintiff purchased 
from the American Company certain 
toll plant, consisting of tangible prop- 
erty such.as poles, wires, aerials, and 
underground cable rights of way, etc., 
as of November 1, 1925, September 
1, 1926, and December 31, 1928. 

Prior to December 31, 1927, the 
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American Company, as holder of the 
fundamental Bell patents, owned three 
small but essential parts of the tele- 
phone equipment placed with sub- 
scribers by plaintiff. These parts 
were the transmitter, receiver, and an 
induction coil, and were commonly 
known as the instruments. On that 
date the American Company sold to 
plaintiff the instruments then in serv- 
ice or in the supplies of plaintiff, at 
a price based upon the average price 
charged the American Company by 
Western Electric Company, the manu- 
facturer of the instruments, less an al- 
lowance of 20 per cent to reflect the 
condition of the instruments. 

The purchase price for the toll plant 
was agreed upon as being an amount 
equal to the cost of reproduction less 
deterioration, determined by a field in- 
spection and detailed appraisals; and 
that of the instruments was approved 


by qualified engineers of the plaintiff. 
A tabulation of these purchases as 
compared with the book cost to the 
American Company shows: 


American 

Book Cost 

5,010,340.19 
95,924.66 
28,077.64 


Toll Purchase 
Price 

5,831,884.78 
97,310.39 


12/31/28 ..cscce 44,246.30 


those prescribed by the Interstate 
Commerce Commission. That Com- 
mission, on December 10, 1912, pre- 
scribed a uniform system of accounts 
for telephone companies, and that sys- 
tem, as interpreted by the Interstate 
Commerce Commission, by Instruc- 
tion 10, provided: 

“10. Costs to be actual money 
costs—All charges made to fixed capi- 
tal or other property accounts with 
respect to any property acquired on 
or after January 1, 1913, should be 
the actual money costs of the prop- 
erty. er 

Instruction 13 of that system pro- 
vided, in part: 

“13. Plant and equipment and oth- 
er property purchased—When any 
property in the form of a going or 
completed plant is purchased, an ap- 
praisal of the property so acquired 
should be made, and the different con- 
stituent elements of the plant (and 
equipment, if any) or other property 
acquired should be appraised at their 
structural value; that is to say, at the 


Cost of pur- 
chase price over 
net book cost 
1,623,403.54 
15,834.93 
20,313.44 


American 
Net 
Book Cost 
4,208,481.24 
81,475.46 
23,932.86 


American 
depreciation 
Reserve 
801,858.95 

14,449.20 
4,144.78 








5,973,441.47 
6,661 ,238.91 


5,134,342.49 
8,135,224.98 


Instruments 


12/31/27 


820,452.93 
3,980,944.73 


4,313,889.56 
4,154,280.25 


1,659,551.91 
2,506,958.66 








12,634,680.38 13,269,567.47 


At the time of these transactions, 
plaintiff was a telephone company 
within the meaning of the Interstate 
Commerce Act and subject to § 20 
of that act. (24 Stat 379, 386 as 
amended by 34 Stat 584, 593, 594), 
and was prohibited by that section 
from keeping any other accounts than 
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4,801,397.66 8,468,169.81 4,166,510.57 


estimated cost of replacement or re- 
production less deterioration to the 
then existing conditions through wear 
and tear, obsolescence, and inadequacy. 
If the actual money value of the con- 
sideration given for the plant or oth- 
er property was at the time of the ac- 
quisition in excess of such appraised 
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value, the excess should be charged 
to Account No. 204. ‘Other Intangi- 
ble Capital,’ and the appraised values 
of the constituent elements should be 
charged to the appropriate fixed capi- 
tal accounts as hereinafter designated. 
If the actual money value of the con- 
sideration given was not in excess of 
such appraised value, such actual 
money value should be distributed 
through the said accounts in propor- 
tion to the said appraised value of the 
constituent elements appropriate to the 
respective accounts. 

The accounting bulletin ilented by 
the Interstate Commerce Commission 
on June 26, 1916, provided in Case 
No. 30: 


“Query. What items should be clas- 
sified as ‘going or completed plant’ 
under § 13, page 33, ‘Plant and equip- 
ment and other property purchased’ 
of the Uniform System of Accounts 


for Class A and B 

“Answer. The term ‘going or com- 
pleted plant’ is intended to cover only 
the entire plant of a telephone com- 
pany or an important unit thereof; 
such as— 

(1) A telephone company as a 
whole, 

(2) An entire central office, 

(3) A system of lines and stations 
within a given area, or 

(4) A complete section of toll 
plant. 

“The purchase by one company 
from another of several poles and ap- 
purtenances, a switchboard, or other 
minor portions of plant shall be treat- 
ed in the same manner as the pur- 
chase of materials and supplies; i. e., 
the purchasing company shall charge 
the fixed capital accounts at cost, as 
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companies ? 


provided in § 10, page 33, of the 
Uniform System of Accounts for 
Class A and B companies.” 


Plaintiff, purporting to act under 
Instruction 13, and treating the ac- 
quisition of the plant as coming with- 
in Case No. 30, distributed the $5,- 
973,441.47, which it claimed was the 
actual cost to it of that property, 
among its various plant accounts in 
the precise amount of appraised struc- 
tural value of the various types of 
property purchased ; and purporting to 
act under Instruction 10, recorded the 
$6,661,238.91, which it claimed to 
have paid for the instruments, in the 
plant accounts. 

The Interstate Commerce Commis- 
sion’s system of accounts continued 
in effect until January 1, 1933, on 
which date a revised system became 
effective, which continued in force 
until January 1, 1937, the effective 
date of the uniform system of accounts 
for telephone companies prescribed by 
the defendant Federal Communica- 
tions Commission. The revision of 
the system by the Interstate Com- 
merce Commission as of January 1, 
1933, did not require any change by 
the plaintiff in the accounting which 
it had performed with respect to the 
transactions in question. 

The Communications Act of 1934 
(48 Stat 1064, 47 USCA § 51 et 
seq.) approved June 19, 1934, became 
effective upon the organization of the 
Commission on July 11, 1934, except 
as to §§ 1 and 4 thereof, which be- 
came effective on July 1, 1934; and 
plaintiff was and is engaged in inter- 
state and foreign communication by 
wire and radio within the meaning 
of § 2 of that act. 
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Under that act, the defendant, Fed- 
eral Communications Commission, is 
given power to “Make such rules and 
regulations, and issue such orders, not 
inconsistent with this act, as may be 
necessary in the execution of its func- 
tions,” § 4(1); to “at any time re- 
quire any such carrier (which, by 
definition in 3(h) would include this 
plaintiff) to file with the Commission 
a statement showing the original cost 
at the time of dedication to the public 
use of all or any part of the property 
owned or used by said carrier. 

If the carrier ownirg the property at 
the time such original cost is reported 
shall have paid more or less than the 
original cost to acquire the same, the 
amount of such cost of acquisition, and 
any facts which the Commission may 
require in connection therewith, shall 
be reported with such original cost,” 
§ 213(c); “to prescribe the forms of 
any and all accounts, records, and 
memoranda to be kept by carriers sub- 
ject to this act,” § 220(a), and under 
subdivision (c) of the same section, 
the “burden of proof to justify every 
accounting entry questioned by the 
Commission shall be on the person 
making, authorizing, or requiring such 
entry and the Commission may sus- 
pend a charge or credit pending sub- 
mission of proof by such person.” 
And under subdivision (g): “After 
the Commission has prescribed the 
forms and manner of keeping of ac- 
counts, records, and memoranda to be 
kept by any person as herein provid- 
ed, it shall be unlawful for such per- 
son to keep any other accounts, rec- 
ords, or memoranda than those so 
prescribed or such as may be approved 
by the Commission or to keep the ac- 
counts in any other manner than that 
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prescribed or approved by the Com- 
mission.” 

By § 604(a): “All orders, deter- 
minations, rules, regulations, 
which have been issued, made, or 
granted by the Interstate Commerce 
Commission under any pro- 
vision of law repealed or amended by 
this act or in the exercise of duties, 
powers, or functions transferred to the 
Commission by this act, and which 
are in effect at the time this section 
takes effect, shall continue in effect 
until modified, terminated, superseded, 
or repealed by the Commission or by 
operation of law.” 

On June 19, 1935, the defendant 
Commission issued telephone division 
order No. 7-C, which prescribed for 
the plaintiff and other telephone com- 
panies, a system of accounts effective 
January 1, 1936, which differed from 
both systems theretofore prescribed 
by the Interstate Commerce Commis- 
sion. In so far as we are now inter- 
ested, this system of accounts pre- 
scribed, as to balance sheet accounts 
and investments, that Account 100.1, 
“Telephone Plant in Service” shall in- 
clude the original cost (defined in 
§ 31.01-3(k) as meaning “the actual 
money cost of property at 
the time when it was first dedicated 
to the public use, whether by the ac- 
counting party or by predecessors’), 
of the company’s property used in 
telephone service at the date of the 
balance sheet; and Account 100.4, 
“Telephone Plant Acquisitions Ad- 
justment,” should include amounts 
determined in accordance with § 31.2- 
21 representing the difference be- 
tween (1) the amount of money ac- 
tually paid for telephone plant ac- 
quired, plus expense of acquisition 
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and (2) the original cost of such plant 
less the amount of reserve require- 
ments for depreciation and amortiza- 
tion of the property acquired. “(c) 
The amounts recorded in this section 
with respect to each property acquisi- 
tion shall be disposed of, written off, 
or provision shall be made for the 
amortization thereof in such manner 
as this Commission may direct.” 
Section 21.2—21 relating to telephone 
plant acquired provided that when sub- 
stantially complete toll line was ac- 
quired from predecessors, and charged 
to Account 276, “Telephone Plant Ac- 
quired,” the accounting shall be com- 
pleted as follows: The original cost 


shall be charged to the telephone plant 
accounts as appropriate and credited 
to Account 276; the reserve require- 
ments for depreciation and amortiza- 
tion shall be credited to Account 171 
“Depreciation Reserve,” and Account 


172 “Amortization Reserve,’ and 
debited to Account 276; and the 
amount remaining in Account 276 
shall be debited or credited as appro- 
priate to Account 100.4 “Telephone 
Plant Acquisition Adjustment,” with 
certain exceptions not important here. 

The promulgation of this system 
of accounts was met by an action in 
which the American Company and 
other telephone companies, including 
this plaintiff, were plaintiffs, and the 
United States and Federal Communi- 
cations Commission were defendants, 
to enjoin and annul the proposed sys- 
tem. The plaintiffs. were almost com- 
pletely unsuccessful in this court 
({1936] 15 PUR(NS) 413, 14 F 
Supp 121), and upon appeal, the Su- 
preme Court affirmed (1936) 299 US 
232, 81 L ed 142, 16 PUR(NS) 225, 
57 S Ct 170. In this court, the de- 
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fendants denied that the definition of 
original cost would require the plain- 
tiffs to restate as of January 1, 1936, 
their property investment accounts by 
eliminating therefrom the recorded 
cost or investment of the plaintiff in 
property theretofore acquired from an- 
other public utility. 

The statutory court made. findings 
of fact, in part, as follows: V, that 
the order 7-C does not require that 
the recorded cost or investment in 
plaintiff’s property theretofore ac- 
quired from another public utility be 
obliterated or eliminated from their 
investment accounts, but merely re- 
quires the plaintiffs to segregate the 
element of recorded cost or investment 
into investment Accounts 100.1-2-3- 
4; VIII, that the order does not pre- 
vent plaintiffs from recovering 
amounts included in Account 100.4 in 
view of the alternative provisions in 
paragraph C, and the Commission has 
made no direction in paragraph C, 
and the Commission has made no di- 
rection with respect to the disposition 
of any such accounts; XI, that the or- 
der does not require plaintiffs to write 
off any portion of their actual invest- 
ment where they had paid in excess 
of the original cost; XII, does not re- 
quire plaintiffs to make radical or ret- 
roactive changes in their completed 
accounts, but merely requires the re- 
classification of balances as of its ef- 
fective date in certain balance sheet 
accounts; and XIII, it does not re- 
quire that amounts recorded in Ac- 
count 100.4 be disposed of, written 
off, or amortized by plaintiffs; the 
form of accounting to be performed is 
dependent upon the development of 
facts in connection with each individ- 
ual acquisition. And in the 13th con- 
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clusion of law, the lower court found 
that the order was not retroactive in 
its requirements. 

In the Supreme Court, Mr. Justice 
Cardozo wrote in part [supra, 299 
US at p. 240, 16 PUR(NS) at pp. 
230-232]: 


“The argument is that Account 
100.4 representing the difference be- 
tween original and present cost, is not 
to be reckoned, either wholly or in 
part, as a statement of existing assets, 
but must be written off completely. 
The Commission is charged, we are 
told, with a mandatory duty to ex- 
tinguish the entire balance recorded 
in that account, its presence under the 
title of ‘investments’ having the effect 
of a misleading label. To give sup- 
port to that conception of official duty, 
they rely on subdivision (C), which 
provides, as we have seen, that ‘the 
amounts recorded in this account with 
respect to each property acquisition 
shall be disposed of, written off, or 
provision shall be made for the amor- 
tization thereof in such manner as this 
Commission may direct.’ 

“If subdivision (C) had the mean- 
ing thus imputed to it, there would be 
force in the contention that the effect 
of the order is to distort in an 
arbitrary fashion the value of the as- 
sets. But the imputed meaning is 
not the true one. The Commission 
is not under a duty to write off the 
whole or any part of the balance in 
100.4, if the difference between origi- 
nal and present cost is a true increment 
of value. On the contrary, only such 
amount will be written off as appears, 
upon an application for appropriate 
directions, to be a fictitious or paper 
increment. This is made clear, if it 
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might otherwise be doubtful, by ad- 
ministrative construction. ‘ 
“To avoid the chance of misunder- 
standing and to give adequate assur- 
ance to the companies as to the prac- 
tice to be followed, we requested the 
Assistant Attorney General to reduce 
his statements in that regard to writ- 
ing in behalf of the Commission. He 
did this and informs us that ‘the Fed- 
eral Communications Commis8ion 
construes the provisions of Telephone 
Division Order No. 7-C, issued June 
19, 1935, pertaining to Account 100.- 
4 as meaning ‘that amounts included 
in Account 100.4 that are deemed, 
after a fair consideration of all the 
circumstances, to represent an invest- 
ment which the accounting company 
has made in assets of continuing value 
will be retained in that account until 
such assets cease to exist or are re- 
tired; and, in accordance with para- 


graph (C) of Account 100.4, provi- 
sion will be made for their amortiza- 
tion.’ 

“We accept this declaration as an 


administrative construction binding 
upon the Commission in its future 
dealings with the companies. 

The administrative construction now 
affixed to the contested order devital- 
izes the objection that the difference 
between present value and original 
cost is withdrawn from recognition as 
a legitimate investment. 

“We are not impressed by the argu- 
ment that the classification is to be 
viewed as arbitrary because the fate of 
any lien, its ultimate disposition, re- 
mains in some degree uncertain until 
the Commission has given particular 
directions with reference thereto. By 
being included in the adjustment ac- 
count, it is classified as provisionally 
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a true investment, subject to be taken 
out of that account and given a dif- 
ferent character if investigation by the 
Commission shows it to be deserving 
of that treatment. Such a reservation 
does not amount to a departure from 
the statutory power to fix the forms 
of accounts for ‘classes’ of carriers 
rather than for individuals. The forms 
of the accounts are fixed, and fixed by 
reglilations of adequate generality. 
What disposition of their content may 
- afterwards be suitable upon discovery 
that particular items have been carried 
at an excessive figure must depend 
upon evidentiary circumstances, dif- 
ficult to define or catalogue in advance 
of the event. If once there was any 


need for explanation more precise than 
that afforded by the order, it is now 
supplied, we think, by an administra- 
tive construction, which must be read 
into the order as supplementary there- 


” 


to 

It is to be observed that this case 
did not decide what power the Com- 
mission had other than to order a 
uniform system of accounts. The or- 
der 7-C was clearly found to be with- 
in the law as a constitutional and 
statutory exercise of the powers con- 
ferred upon the Commission by the 
Communications Act of 1934. While 
appellants in that case complained that 
the system of accounting might au- 
thorize the Commission in the future 
to do something. toward obliterating 
or striking out the difference between 
original cost and purchase price, the 
court refused to adjudicate as to the 
validity of the system based upon any 
such anticipated action. It left the 
determination of that point to be de- 
cided upon whatever facts might sub- 
sequently be revealed as justifying it. 
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It would seem that the only question 
here is whether the Commission now 
has power to direct the debit to sur- 
plus and the other charges of which 
complaint is now made. The other 
case stopped short of deciding that. 

From time to time after the acquisi- 
tion of the toll plant and instruments, 
certain units of both have been retired 
and written out of the plant accounts 
at the amounts recorded therein, and 
the same amount less salvage has been 
charged to depreciation reserve. Out 
of the total plant purchased at a cost 
of $5,973,441.27, there remained in 
the plant accounts as of January 1, 
1937, toll plant of an estimated book 
cost of $2,971,058.99, and as of Jan- 
uary 1, 1942, an estimated book cost 
of $2,611,586.39. Out of the instru- 
ments purchased at a cost of $6,661,- 
238.91, there remained in the plant 
accounts as of January 1, 1937, instru- 
ments having an estimated book cost 
of $2,433,105.41, and as of January 
1, 1942, an estimated book cost of 
$630,279.13. 

Here the accounting practice fol- 
lowed by the plaintiff, at the time of 
and for a number of years after the 
acquisition of the toll plant and instru- 
ments, was, in our opinion, in con- 
formity with the rules of the Inter- 
state Commerce Commission. Testi- 
mony that it did not follow good ac- 
counting practice would be immaterial 
if the practice followed was within the 
regulations then in force. 

When the “original cost” theory was 
introduced by the Communications 
Act of 1934, in so far as telephone 
companies were concerned, a new sys- 
tem of accounting was devised by the 
Federal Communications Commission 
which required for the first time the 
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segregation of the so-called “profit” 
into an account other than that in 
which original cost was entered. At 
that time some portion of the toll plant 
and instruments had been retired. 
The right to make the segregation 
was attacked in the American Tele- 
phone & Telegraph Case, one of the 
reasons given being that because seg- 
regation was required, the difference 
between original cost and the alleged 
purchase price “must be written off 
completely . . the Commission 
is charged with the manda- 
tory duty to extinguish the entire 
balance recorded in” Account 100.4 
pursuant to subdivision (C) of that 
accounting requirement. Mr. Justice 
Cardozo answered that as above quot- 
ed. 

The administrative construction re- 
ferred to, and plainly appearing in the 
stipulation then filed by the counsel 
for the Federal Communications Com- 
mission, is not present in any of the 
other cases to which our attention has 
been called; and this case, for that rea- 
son, if for no other, is clearly to be 
distinguished from those cited. That 
administrative construction, if none 
other, it seems to us, precludes the ac- 
tion now taken until (1) there has 
been a “fair consideration of all the 
circumstances,” and (2) unless the 
difference between the original and 
present cost is not “a true increment 


ft 5 an 


s of value” but is a “fictitious or paper 
3 increment”; and action to obliterate 


must depend upon “evidentiary cir- 
cumstances” later to be developed. 
Here there has been no determina- 
tion whether the difference between 
original cost and the price claimed to 
have been paid is a true increment of 
value, unless it is the arbitrary deter- 
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mination that it cannot be because it is 
the result of a transaction between a 
parent and an affiliate. There might 
be real doubt to make such a deter- 
mination if based upon any such 
theory. New York Edison Co. v. 
Maltbie (1935) 244 App Div 685- 
689, 9 PUR(NS) 155, 281 NY Supp 
223, aff'd (1936) 271 NY 103, 15 
PUR(NS) 143, 2 NE(2d) 277. 
The order under review proceeds 
upon the theory that plaintiff’s ac- 
counting in question was improper 
when made and should be corrected. 
In our opinion the entries made at 
the time of the four transactions in 
question accorded with the system 
prescribed by the Interstate Commerce 
Commission. They were recorded at 
“actual money costs,’ and we do not 
understand that the fairness of the 
appraisals then made is questioned. 


Defendants’ position is that the fair- 
ness of the appraisals is immaterial 
because in transactions between affili- 
ates the transferee is bound to take 


the transferor’s net book cost. But 
if the entries were correct when made, 
as we now determine, the defendant 
Commission, under the present record, 
cannot apply retroactively a new sys- 
tem to write down the plaintiff’s sur- 
plus. Arizona Grocery Co. v. Atchi- 
son, T. & S. F. R. Co. (1932) 284 
US 370-389, 76 L ed 348, 52 S Ct 
183. 

That this is so seems all the more 
true in view of the stipulation of these 
same defendants made in American 
Teleph. & Teleg. Co. v. United States, 
supra, certainly in the absence of proof 
that the excess of price over the-seller’s 
net book cost was not a “true incre- 
ment of value.” There has not been any 
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determination based upon a fair con- cumstances referred to in the opinion 
sideration of all the circumstances in of the Supreme Court. 

accordance with the stipulation men- The motion for summary judgment 
tioned, nor upon the evidentiary cir- is, therefore, denied. 





NEW JERSEY BOARD OF PUBLIC UTILITY COMMISSIONERS 


Re Jersey Central Power & Light 
Company 


August 30, 1944 


oe for authority to sell office building occupied in 
part by public utility company; granted subject to con- 
ditions. 


Consolidation, merger, and sale, § 52 — Adequacy of sale price — Arm’s-length 
negotiations. 

1, The price at which a public utility company was to sell an office building, 
and the terms of sale were held to be reasonable and the best obtainable at 
the time, where the property had been listed for sale with realtors dealing 
with such properties, various offers to purchase had been made, the com- 
pany had actively sought to negotiate mortgage Joans for prospective pur- 
chasers, and finally an offer had been accepted from an unaffiliated company 
as the most advantageous which could have been obtained, p. 331. 


Consolidation, merger, and sale, § 52 — Sale price — Relation to recent purchase 
price — Lease and tax factors. 

2. The sale of an office building by a public utility company was approved 
notwithstanding the fact that the sale price was substantially less than the 
amount recently paid for acquisition of the property, where acquisition 
would result in termination of excessive payments under a lease (effecting 
a reduction in operating expense) and a substantial reduction in excess 
profits taxes by reason of a tax loss (to the advantage of stockholders), 
p. 332 

Taxes, § 1 — Transactions to minimize — Duty of management. 
3. Transactions of a public utility company so conducted as to minimize 
taxes and maximize income are not reprehensible as having “tax evasion” 
for their purpose, but, on the contrary, the duty of the directors to both 
stockholders and customers requires that they consider all available and 
lawful means of reducing capital losses and minimizing both operating ex- 
penses and taxes, p. 332, 

Consolidation, merger, and sale, § 42 — Terms and conditions — Accounting — 

Prospective tax reduction. 

4. A public utility company which is authorized to sell a recently acquired 
office building at a price substantially lower than the purchase price, in 
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view of the expectation that there will be a tax reduction because of cap- 
ital loss, should be required to segregate in earned surplus an amount equal 
to the amount by which it has been testified that the excess profits tax 
liability will be reduced, and this amount should be held for such disposi- 
tion as the Board may approve or direct, p. 334. 


(Jamieson, Commissioner. dissents.) 


APPEARANCE: Autenrieth & Wor- 
tendyke, by Jos. F. Autenrieth, for 
petitioner. 


Conton and BosweLt, Commis- 
sioners: Jersey Central Power & 
Light Company by petition dated Au- 
gust 7, 1944, applies for approval of 
the sale of property in the city of As- 
bury Park, known as the Electric 
Building, to Tastyeast, Inc., in accord- 
ance with the terms of a contract at- 
tached to the petition and made part 
thereof. 

A hearing was held on the applica- 
tion on August 24, 1944, and testi- 
mony was introduced in support there- 
of. From such testimony it appears 
that the property in question is owned 
by the petitioner and consists of a tract 
of land with an 11-story office build- 
ing thereon which is occupied in part 
by petitioner for commercial offices 
and other company purposes, and in 
part rented to others. 

The price fixed by the contract of 
sale is $175,000. In said contract the 
petitioner agrees to lease all of said 
premises from the purchaser for two 
years at an annual rental of $7,500 
and to assume all operating expenses, 
taxes and maintenance costs. The 
rental of $7,500 per annum fixed by 
the proposed lease appears to be no 
more than a reasonable net return up- 
on the proposed investment of $175,- 
000 by the purchaser. 
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Two questions arise: First, wheth- 
er or not the continued ownership of 
said property by petitioner is neces- 
sary to enable it to furnish proper and 
adequate service. The proposed lease 
enables the company to continue in 
its present use of the property and to 
determine within the leasehold period 
whether other and more advantageous 
arrangements may be made to house 
the utility operations which are now 
carried on in the premises. That such 
arrangements can be made affirmative- 
ly appears from the record. There- 
fore, it is entirely clear that continued 
ownership is not necessary to enable 
the petitioner to furnish adequate and 
proper service. 

[1] The second question is wheth- 
er or not the purchase price and terms 
of sale are reasonable and the best 
now obtainable The testimony shows 
that the property was listed for sale 
with realtors dealing with shore busi- 
ness properties; that various offers to 
purchase were made; that the peti- 
tioner actively sought to negotiate 
mortgage ‘!oans for prospective pur- 
chasers, and finally the offer of Tasty- 
east, Inc., was accepted as the most 
advantageous which could have been 
obtained. There is no affiliation or 
relationship between the petitioner 
and Tastyeast, Inc. It therefore ap- 
pears that acceptance of the offer of 
Tastyeast, Inc., followed upon a bona 
fide and vigorous effort of petitioner, 
continued over a period of several 
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months, to secure the highest possible 
price for the property. 

Ordinarily these findings on the 
questions involved would, without 
more, result in the issuance of a cer- 
tificate giving the Board’s approval 
to the proposed sale. 

[2, 3] However, the record dis- 
closes other facts which cannot go 
unnoticed. 

The ownership of the property was 
acquired by the petitioner immediately 
prior to the sale now proposed and for 
which approval is asked. The pur- 
chase price paid by the petitioner was 
$925,000. The price so paid would 
in the absence of special circumstances 
have bearing upon the reasonableness 
of the price for which the petitioner 
now proposes to sell the property. 

The difference between the amount 
paid ($925,000) and the amount to 
be received ($175,000) by the peti- 
tioner entailing prima facie a loss of 
$750,000 requires affirmative explana- 
tion. 

The purchase by petitioner was not 
approved by this Board, nor under 
the statute was the Board’s approval 
required. The statute leaves pur- 
chases to the bona fide judgment of 
the management as representatives of 
the holders of the company’s securi- 
ties. Such judgment binds such hold- 
ers. Questions of the propriety of 
purchases made come before this 
Board only indirectly in proceedings 
relating tu rates, capitalization, ac- 
counting, etc. 

The testimony shows that at the 
time of petitioner’s purchase the prop- 
erty was subject to a lease effective 
January 1, 1927 for twenty-five years, 
terminating December 31, 1951, and 
so having more than seven years to 
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run at the time of petitioner’s pur- 
chase. This lease was entered into 
between Electric Building Corpora- 
tion and Eastern New Jersey Power 
Company, affiliated companies and 
subsidiaries of Utilities Power & Light 
Company. The lease required a net 
cash payment to the lessor of $78,000 
per year and the additional payment 
by the lessee of all taxes and operat- 
ing and maintenance expenses. In 
1931 the lessee, Eastern New Jersey 
Power Company, was acquired by 
Jersey Central Power & Light Com- 
pany, the petitioner, which company 
assumed the obligations of the lease. 

In 1940 through purchase in bank- 
ruptcy proceedings involving Utilities 
Power & Light Company, the prop- 
erty was acquired by Morris Golde 
and Louis Golde, from whom petition- 
er purchased as aforesaid. There is 
no relation between the Goldes and 
petitioner other than that of lessor and 
lessee. 

The burden of cost to the petitioner 
under the lease was $111,095 for the 
year 1942 and $106,487 for the year 
1943. Increases in expenses of build- 
ing operation indicate that the burden 
will approximate $110,000 for 1944 
and subsequently. That this has been 
and would continue to be an inordi- 
nate cost for the space in the building 
occupied by petitioner for company 
purposes admits of no question under 
the testimony. 

The purchase of the property by 
petitioner terminated the lease obliga- 
tions. The lease to be taken by peti- 
tioner as a part of the sale proposed 
to be made by it will have the over-all 
effect of reducing petitioner’s rental 
payment from $78,000 a year to $7,- 
500 a year, a reduction of $70,500. 
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According to the testimony, re- 
lease from the burden of the existing 
leasehold obligations was one of the 
factors that moved petitioner’s direc- 
tors to approve (a) the payment of 
$925,000 for the purchase of the prop- 
erty and termination of the existing 
lease, (b) the immediate sale of the 
same property for $175,000 and (c) 
the taking of a lease from the pur- 
chaser for two years at (an annual 
rental lower than the previous rental) 
a reduction of $70,500 in annual 
rental burden. 

Another factor motivating such ac- 
tion of petitioner’s directors was, ac- 
cording to the testimony, the advice 
of tax experts that by such purchase 
and such sale involving an apparent 
loss of $750,000 the income and ex- 
cess profits tax liability of the peti- 
tioner for the year 1944 would be 


reduced by $641,250 under the exist- 


ing tax laws. 


Still another factor, according to 
the testimony, was taken into account 
by petitioner’s directors in determin- 
ing its action was that the transactions 
of purchase and sale would effect total 
savings of approximately $388,600 in 
petitioner’s operating expenses from 
the present time to December 31, 
1951. 

Again, according to the testimony, 
the action of the petitioner’s directors 
was influenced by the general financial 
effects of the transactions. These, 
while resulting in depletion of earned 
surplus by $108,750 as of December 
31, 1944, will ultimately result in a 
net increase in earned surplus of ap- 
proximately $300,000 and will also, as 
before noted, establish a basis for re- 
ducing operating expenses $70,500 a 
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year for two years and $95,000 a year 
for five and one-third years. 

The advice of the tax experts con- 
sulted as to tax savings may prove 
erroneous. If this should be the case 
it follows that in acting upon such 
advice the petitioner’s directors rep- 
resented the stockholders and that any 
failure of expectation of reduction of 
tax liability will affect the stockhold- 
ers only through adverse effect. upon 
the earned surplus account. As for 
the customers of the petitioner, in the 
event of such failure in anticipated tax 
savings the indicated savings in oper- 
ating expenses will nevertheless and 
inevitably ultimately flow to them in 
the making of rates. 

Question might arise as to why the 
sale is to be made at this time and 
why it is not deferred to a later time 
when it is possible that a better price 
might be obtained under more favor- 
able realty market conditions. Of 
course, there is no assurance, and 
possibly there is no reason to expect, 
that more favorable realty market 
conditions will exist at a time in the 
near future. The testimony further 
answers this question. NYPANJ 
Utilities Company now owns about 
one-third of the common capital stock 
of petitioner. The remaining two- 
thirds are in the hands of a trustee 
under an indenture securing deben- 
tures of the bankrupt and liquidated 
National Public Service Company. 
The debentures are in default and the 
trustee has announced a sale of such 
stock at public auction. It is the 
purpose of NYPANJ Utilities Com- 
pany to bid in this stock. In that 
event it will become the owner of all 
of the capital stock of petitioner. In 
the event of such purchase petitioner’s 
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tax status will change from that of a 
taxpayer having an excess profit tax 
net income taxable at 85.5 per cent 
thereof and making a separate tax 
return to that of a taxpayer required 
by law to pasticipate in the joint re- 
turn of its holding company under 
such circumstances that its taxable 
income will be taxed at a rate not ex- 
ceeding 40 per cent and may be as 
low as 25 per cent. For taxable in- 
come deduction purposes the loss to 
petitioner on the proposed sale is 
$750,000. If this loss is experienced 
while petitioner is in its present tax 
status the tax liability of the petitioner 
will be reduced by $641,250. If the 
capital loss is not experienced until 
after the acquisition of petitioner’s 
common stock by NYPANJ the reduc- 
tion in tax liability will fall an esti- 
mated $187,500, a difference of $454, 
000. 


It might be suggested that the 
transactions herein considered have 


“tax evasion” for their purpose. 
There is in the suggestion implication 
that in this respect the transactions 
are reprehensible. To maximize in- 
come by taking advantage of an op- 
portunity to reduce the annual cost of 
building quarters in the fullest pos- 
sible degree is not reprehensible but 
is the duty of the management of the 
utility. To maximize income by re- 
ducing prospective tax liability by 
taking advantage of a deduction from 
taxable income allowed by law is not 
reprehensible. On the contrary, the 
duty of the directors of the company 
to both its stockholders and its cus- 
tomers requires that they consider all 
available and lawful means of reduc- 
ing capital losses and minimizing both 
operating expenses and taxes. An at- 
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tempt by the directors to conduct the 
affairs of the company so as to create 
an unnecessary and illusory excess 
profits tax liability would be repre- 
hensible conduct and would result in 
a misleading statement of income. 

The matters taken into account by 
petitioner’s directors and influencing 
their actions were matters primarily 
for managerial judgment. There is 
not in the record the slightest indica- 
tion that such judgment was not fair- 
ly exercised. The facts show no rea- 
son why, if under the statute it could, 
this Board should ignore and set aside 
the judgment of those to whom the 
holders of the securities of petitioner 
have primarily entrusted their inter- 
ests. 

It is apparent that the sum of $925,- 
000 paid in purchase has no relevancy 
to or bearing upon the fair value of 
the property in the present or to the 
amount that could reasonably be ex- 
pected to be realized in sale at this 
time and under prevailing conditions. 

[4] As before noted the transac- 
tions will not disadvantageously af- 
fect the customers of petitioner but 
will be of benefit to them. In further 
assurance that the full advantages 
which will accrue to petitioner as the 
result of this transaction will flow to 
customers, in stich amount and form 
as the Board will hereafter determine, 
an appropriate provision will be in- 
corporated in the certificate of ap- 
proval requiring that an amount, equal 
to the amount by which it has been 
testified that the excess profits tax 
liability of the petitioner will be re- 
duced, be segregated in earned surplus 
and held for such disposition as the 
Board may approve or direct. 

The proposed sale being proper and 
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reasonable, a certificate of approval 
will be issued in accordance herewith. 


Commissioner Jamieson dissents. 


CERTIFICATE 


Jersey Central Power & Light Com- 
pany, a corporation of New Jersey, 
by application dated August 7, 1944, 
requests authority from the Board of 
Public Utility Commissioners to sell 
the property owned by it, known as 
the Electric Building in Asbury Park, 
New Jersey, to Tastyeast, Inc., in ac- 
cordance with the terms and provi- 
sions of a certain contract attached 
to the petition. Said petition with 
its attachments by reference thereto 
is made a part hereof. 

The Board of Public Utility Com- 
missioners, after hearing upon notice 
and due consideration, now deter- 
mines and concludes that the proposed 


sale is proper and reasonable, and 

Hereby approves of the sale and 
conveyance of the property as de- 
scribed in accordance with the peti- 
tion. 


This certificate is issued subject to 
the following provisions: 

1. That if the sale of the property 
is not fully consummated within thirty 
days of the date of this certificate, this 
certificate shall become null and void 
and of no effect. 


2. That this approval is without 
prejudice to the authority of the 
Board with respect to rates, valua- 
tions, services, or any other matters 
as concerns the petitioner herein. 

3. That all accounting entries to be 
made on the books of the applicant to 
reflect the transactions herein ap- 
proved shall be submitted to the Board 
for approval prior to being recorded 
on said books. 

4. That the applicant shall file with 
the Board, within thirty days of the 
date hereof, a certified copy of the 
release of the property herein de- 
scribed from the lien of the mortgage 
encumbering said premises. 

5. The petitioner shall immediately 
segregate and freeze $641,250 of its 
existing earned surplus to be retained 
intact and held in a separate account 
for such disposition as the Board may 
authorize or direct in connection with 
any proceeding or determination with 
regard to the reasonableness of peti- 
tioner’s rates or for such other pur- 
pose as the Board may determine to 
be in the public interest. 

The petitioner shall file with the 
Board within ten days of the date 
hereof, and in any event before title 
to said property is transferred, a veri- 
fied acceptance of this certificate and 
the provisions hereof. 
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WASHINGTON SUPREME COURT 


State ex rel. Public Utility District No. 1 
of Okanogan County et al. 


Vv. 


Department of Public Service et al. 


Nos. 29292, 29293 
— Wash(2d) —, 150 P(2d) 709 
July 18, 1944 


N BANC. APPEAL from judgment affirming Commission ac- 
H tion sustaining demurrer to complaint seeking to compel a 
power company to file schedule showing rate at which tt would 

serve public utility districts; affirmed. 


Commissions, § 17 — Scope of powers. 
1. The Department of Public Service, being a creature of statute, has 
only such powers as are expressly conferred upon it or such powers as are 
necessarily incidental to the powers expressly conferred by statute, p. 341. 


§ 238 — Filing of schedules — Prospective customers. 


2. The sections of the Public Service Commission Law requiring power 
companies to file schedules showing rates established or to be charged or 
enforced and forbidding a company to charge for any service rendered or 
to be rendered any different sums than those applicable under its filed sched- 
ules do not have reference to or include the filing of a rate schedule which 
is sought by a person or company which is not now, but may possibly be- 
come, a prospective customer in the sense of being at some future time 
ready, able, and willing to accept the service, p. 342. 


Commissions, § 28 — Jurisdiction over legal questions — Determination of its 
own jurisdiction. 


3. The Department of Public Service cannot itself determine the question 
of its jurisdiction, nor can it assume that it has jurisdiction when it does 
not have it, since that is a judicial question to be decided only by the courts, 
p. 342. 


Rates, § 81 — Jurisdiction of Commission — Filing of rate schedule. 


4. A power company’s refusal to file a rate schedule for a type of service 
which it is not furnishing, or proposing to furnish, to a corporation which 
has no property, has not demanded service, has not agreed to take the 
service, and would be unable to use the service if it were supplied, does 
not constitute such an unreasonable act or practice as to give the Com- 
mission jurisdiction to require the filing of such a rate schedule under the 
Public Service Commission Law, p. 343. 


55 PUR(NS) 336 





STATE v. DEPARTMENT OF PUBLIC SERVICE 


Commissions, § 10 — Nature of functions — Creation of public utility. 
5. It is not the function of the Department of Public Service to aid in the 
creation of new public utilities, but its function is merely to supervise and 
regulate those which are in existence in the state and come under its au- 
thorized jurisdiction, p. 343. 


§ 81 — Jurisdiction of Commission — Filing of schedules. 

6. The Commission has no jurisdiction to compel a public utility company 
to furnish a schedule showing the rates at which it would furnish power 
required by public utility districts which are in the process of acquiring 
electrical properties by condemnation, where it has not been shown that 
such utility districts have made a request for service, are reasonably en- 
png sate or are in a position to accept service if offered to them, 
p. 343. 


§ 647 — Demurrable complaints — Filing of schedules. 

7. Complaints of public utility districts, seeking to compel a power com- 
pany to file with the Department of Public Service a schedule showing the 
rate at which it would furnish power required by the districts, are not de- 
murrable on ground of legal incapacity to sue because constituting in ef- 
fect merely an attack upon the reasonableness of the rates made by the 
power company and because the complaints were not signed by the mayor, 
council, or commission of the city or town as required by statute, p. 345. 
647 — Sufficiency of complaint — Filing of schedules. 

8. Complaints by public utility districts seeking to compel a power com- 
pany to file with the Department of Public Service a schedule showing 
rates at which it would furnish power required by the districts in the op- 
eration of electrical properties which are proposed to be acquired in con- 
demnation proceedings do not state facts sufficient to constitute causes of 
action where they fail to show that the districts are in a position to receive 
electrical service, have previously demanded such service, or are reasonably 
entitled thereto or that the power company contemplates ‘furnishing the 
type of service involved, p. 346. 
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Tacoma, and Houghton, Cluck & 
Coughlin, of Seattle, for appellants; 
Smith Troy and R. A. Moen, both of 
Olympia, Paine, Lowe, Davis & Rus- 
sell, and H. E. T. Herman, all of 
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STEINERT, J.: Two public utility 
districts, located in adjoining counties, 
filed with the Department of Public 
Service of the state of Washington 
their separate complaints, each seek- 
ing to compel a power company operat- 
ing in the same area to file with the 
Department a schedule showing the 
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rate at which it would furnish to the 
particular public utility district the 
power required by it in the operation 
of its alleged electrical properties. The 
power company demurred to each of 
the complaints, and the demurrers 
were sustained by the Department. 
Upon proceedings by writs of review, 
in which the Department of Public 
Service, its departmental heads, and 
the power company were named as de- 
fendants, the superior court, after a 
hearing, filed a memorandum opinion 
and entered judgments sustaining the 
action of the Department. The public 
utility districts thereupon appealed to 
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this court, and on the appeal the two 
causes have been consolidated for hear- 
ing and judgment. 

Since the allegations of appellants’ 
pleadings stand admitted by the de- 
murrers, we look to the complaints for 
a delineation of the facts. The two 
complaints are virtually the same in 
narrative and the facts, as stated there- 
in respectively, are substantially as fol- 
lows: 

The public utility districts, appel- 
lants herein and referred to hereinafter 
simply as the “districts” or as ‘“‘appel- 
lants,’ are municipal corporations. 
The Washington Water Power Com- 
pany, the principal respondent herein, 
to which we shall hereinafter refer sim- 
ply as the “power company” or as the 
“respondent company,” is a corpora- 
tion, owning, operating, and managing 
an electrical system for hire in this 
state, and furnishing electrical service 
to ultimate consumers and also to re- 
tailers of public power. The power 
company holds itself out to the public 
as being in the business of selling elec- 
trical energy at wholesale for purposes 
of resale to both privately and publicly 
owned electrical utilities. 

Sometime prior to 1943, the dis- 
tricts instituted in the respective su- 
perior court’s condemnation proceed- 
ings in which the districts sought to 
acquire all electrical works, plants, and 
facilities then owned and operated by 
the power company within the terri- 
tory of the respective districts, except- 
ing certain facilities and rights not 
material here. In the event the dis- 
tricts ultimately acquire these proper- 
ties, they intend to furnish electricity 
to private persons and to public and 
private corporations. 

These condemnation actions were 
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consolidated for trial in the superior 
court for Okanogan county, and, up- 
on the trial, verdicts were returned on 
January 2, 1943, fixing the values of 
the properties sought to be condemned 
at $2,227,531 and $139,165, respec- 
tively. Judgments on the verdicts 
were entered February 4, 1943. From 
those judgments, appeals were taken to 
this court, in the one case by both the 
district and the power company, and 
in the other by the district alone. The 
appeals by the districts were only from 
those portions of the judgments which 
allowed the power company interest on 
the verdicts at 6 per cent per annum 
but made no provision for offsetting 
concurrent net earnings against such 
interest. It may be stated parenthet- 
ically that on April 7, 1944, which was 
subsequent to the time the appeals in 
the instant cases were taken, this court 
rendered its opinion in the foregoing 
condemnation actions, consolidated, af- 
firming the judgments therein on the 
appeal of the power company and mod- 
ifying the judgments on the appeals of 
the districts to the extent of allowing 
to the districts offsets of earnings 
against interest between the date of the 
verdicts and the date of payment of 
the awards. Public Utility District 
No. 1 of Douglas County v. Washing- 
ton Water Power Co. consolidated 
with Public Utility District No. 1 of 
Okanogan County v. Washington Wa- 
ter Power Co. (1944) — Wash(2d) 
—, 147 P(2d) 923. However, that 
circumstance does not affect our con- 
sideration of the issues now before us. 

In paragraph III of each of the com- 
plaints in the present cases it is alleged 
that 

“Tt is necessary for the district to 
determine as soon as possible whether 
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it can and whether it should pay into 
court the amount of the award and take 
I title to the properties or whether it 
must abandon the proceeding. If the 
properties are acquired, the acquisi- 
tion will be financed entirely by the is- 
suance of revenue bonds which will be 
paid for only out of the earnings de- 
rived from the properties. Before 
prospective buyers of revenue bonds 
can determine whether they will buy 
the bonds proposed to be issued, and 
before they can determine what rate of 
interest the bonds should bear, they 
must ascertain the probable net earn- 
ings of the properties under operation 
by the district, and they must decide 
whether these earnings are sufficient 
to provide for payment of the principal 
of and interest on the bonds and wheth- 
er there is sufficient excess over bare 
requirements to make the bonds sale- 
able to their clients and to the general 
public. To determine these probable 
net earnings they must know what the 
district will have to pay for electric 
power. 

‘The company [power company] is 
the only source from which the district 
can obtain electric power for the op- 
eration of the properties being con- 
demned. If the district is able to fi- 
nance the award through revenue 
bonds and determines that it should 
acquire the properties at the price fixed 
by the award, the district will of ne- 
cessity purchase from the company all 
the electric power required to operate 
the condemned properties.” 

There being on file no rate of the 
power company applicable to the type 
of service which would be required 
by the districts, these respective mu- 
nicipal corporations on June 21, 1943, 
requested the power company to file 


339 


with the Department of Public Service 
a schedule of the rates at which it 
would furnish to the districts the pow- 
er required by them in the operation of 
the electrical properties included in the 
condemnation proceedings. The pow- 
er company refused, or neglected and 
failed, to file such schedule of rates. 
Paragraph V of each complaint then 
alleged: “The longer the district goes 
without knowing the wholesale rate, 
the more delay there will be in financ- 
ing the acquisition and in the district’s 
taking over operation of the properties. 
The verdict will bear interest at the 
rate of 6 per cent per annum from the 
time the verdict was returned, and it 
may be decided by the supreme court 
of the state of Washington that the 
company is also entitled to keep the 
earnings of the properties received 
prior to the time when the district pays 
into court the amount of the award and 
takes title to the properties. Any fur- 
ther delay in filing the rate will there- 
fore deprive the district of the earnings 
of the properties during the period of 
delay. [In Public Utility District No. 
1 v. Washington Water Power Co. 
supra, this court has, as stated before, 
in the meantime decided that earnings 
may be offset against interest.]” 
Upon this set of facts, as pleaded in 
the complaints, the districts prayed that 
the Department of Public Service re- 
quire the power company to file im- 
mediately a schedule showing the rates 
at which it will furnish to the districts 
the power required by them in the op- 
eration of the electrical properties of 
the power company which are included 
in the condemnation proceedings and 
to set forth any other supplementary 
conditions under which it will furnish 
such power in the event the districts 
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acquire such electrical properties by 
virtue of the condemnation proceed- 
ings. 

It is to be noted that the complaints 
do not allege that the appellant dis- 
tricts (1) were in position, at the time 
of requesting rate schedules, to receive 
electrical service from the respondent 
power company or from anyone else; 
or (2) had previously demanded elec- 
trical service from the respondent com- 
pany; or (3) were reasonably entitled 
to such electrical service; or (4) would 
accept such electrical service; or (5) 
that the power company contemplated 
furnishing the type of service with 
reference to which appellants were 
seeking to require the company to pub- 
lish rates. 

The demurrers filed by the respond- 
ent company before the Department of 
Public Service were based on three 
grounds: (1) that the Department 
has no jurisdiction of the subject mat- 
ter of the proceedings brought before 
it; (2) that the complaining districts 
had no legal capacity to sue or to file 
their complaints; and (3) that the 
complaints did not state facts sufficient 
to constitute causes of action or to en- 
title the districts to the relief demand- 
ed by them. The orders entered by 
the Department of Public Service sus- 
taining the demurrers to the com- 
plaints were general in form, reciting 
no specific ground for the ruling. The 
superior court, on review, held that 
the demurrers were properly sustained, 
on all three grounds stated therein. 

It will be of aid in our discussion of 
the issues to have before us the exact 
positions taken by the respective par- 
ties on the appeal. The appellant dis- 
tricts contend, as shown by their state- 
ment of the question here involved, 
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that the respondent power company, 
which is a privately owned public elec- 
trical utility, is obligated to file with 
the Department of Public Service a 
schedule of the rates at which it will 
sell and furnish to the appellant dis- 
tricts wholesale power for the service 
of those distribution properties of the 
power company contemporaneously be- 
ing condemned by the districts, when- 
ever the districts request such filing of 
schedule, even though at the time of 
such request the districts had not yet 
acquired title to the properties being 
condemned but had prosecuted such 
condemnation proceedings to verdicts 
and judgments in the superior court 
and were conducting appeals there- 
from in the supreme court, and when 
at the same time it appears that the 
power company is the only source of 
such needed power and that the dis- 
tricts will purchase all of their electri- 
cal energy from the power company if 
the districts ultimately elect to acquire 
the properties now being condemned. 
The respondents Public Service De- 
partment and power company contend, 
as shown by their statements of the 
question here involved, that the De- 
partment does not have authority, on 
complaint of a public utility district, to 
compel a privately owned public utility 
company to file a tariff or schedule 
naming a rate at which it will sell and 
furnish power to such public utility dis- 
trict, when it appears by the complaint 
filed with the Department that the pub- 
lic utility district has not yet acquired 
any properties, does not yet have fa- 
cilities for accepting service even if the 
rate should be established, has made no 
request for, nor agreed to take, service, 
but desires to know the rate, not for 
the purpose of purchasing power un- 
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der the prospective rate, but simply for 
informational purposes as an aid to the 
public utility district in promoting the 
sale of its proposed revenue bonds with 
which it will purchase the properties 
sought to be condemned, in the event 
the public utility district should ulti- 
mately elect to acquire such properties. 

We are cognizant of the fact that 
appellants’ objective in these actions is 
a matter of serious importance to them, 
for, as stated in their brief, if their 
present request for an anticipant sched- 
ule of rates be denied, it may well rep- 
resent their last attempt to obtain 
knowledge of the prospective cost of 
power and, as a result, may, for a long 
time at least, delay the financing, ac- 
quisition, and operation of the proper- 
ties they seek to acquire. We are also 
aware that the question here involved 
is of equal importance and of far-reach- 
ing concern to the respondent power 
company and, to some extent, to the 
respondent Department of Public Serv- 
ice. In our study of the problem sub- 
mitted to us for decision, we are with- 
out the aid of any precedent, for coun- 
sel say that they have been unable to 
find any case which squarely presents, 
discusses, and decides the question 
raised on the appeals, and our inde- 
pendent search has brought none to 
light. In our discussion, we shall pro- 
ceed as did the trial court, that is, by 
inquiring whether the complaints are 
vulnerable to the demurrers on the 
grounds therein assigned. 

[1] The first ground assigned is 
that the Department of Public Serv- 
ice had no jurisdiction of the subject 
matter of the proceedings brought 
before it by the appellants. It is well 
settled in this state, as elsewhere, that 
a Public Service Commission, such as 
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the Department of Public Service in 
this state, is an administrative agency 
created by statute and as such has no 
inherent powers, but only such as have 
been expressly granted to it by the 
legislature or have, by implication, 
been conferred upon it as necessarily 
incident to the exercise of those pow- 
ers expressly granted. Wishkah 
Boom Co. v. Greenwood Timber Co. 
(1915) 88 Wash 568, 153 Pac 367; 
Puget Sound Nav. Co. v. Department 
of Public Works, 152 Wash 417, PUR 
1929E 667, 278 Pac 189; Northern 
P. R. Co. v. Denney, 155 Wash 544, 
PUR1930C 524, 285 Pac 452; State 
ex rel. Northeast Transp. Co. v. 
Schaaf (1939) 198 Wash 52, 28 
PUR(NS) 519, 86 P(2d) 1112; 
North Bend Stage Lines v. Schaaf 
(1939) 199 Wash 621, 31 PUR 
(NS) 481, 92 P(2d) 702; 43 Am 
Jur 701, Public Utilities and Serv- 
ices, § 193; 51 CJ 36, Public Utilities, 
§ 78. 

In Northern P. R. Co. v. Den- 
ney, supra, it is stated [155 Wash 544, 
PUR1930C at p. 526]: “The De- 
partment of Public Works [now De- 
partment of Public Service], being 
purely a creature of statute, has only 
such powers as are expressly con- 
ferred upon it, or such powers as 
are necessarily incident to the powers 
expressly conferred upon it by stat- 
ute.” 

The paramount object of the legis- 
lature in adopting the Public Service 
Commission law (Chap. 117, Laws 
of 1911, Rem. Rev. Stat. § 10339 et 
seq., P.C. § 5528 et seq.) and in creat- 
ing the Department of Public Service 
was to secure for the public safe, ade- 
quate, and sufficient utility services at 
just, fair, reasonable, and sufficient 
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rates. See Rem. Rev. Stat. §§ 10345, 
10362, 10371, 10382, [P.C. §§ 5536, 
5553, 5562, 5573]. 

Appellants cite four sections of the 
Public Service Commission law as 
being applicable here with respect to 
the power company’s duties and ob- 
ligations as to rates and utility service. 
The first of these sections to be con- 
sidered is Rem. Rev. Stat. § 10369, 
[P.C. § 5560], which provides: 
“Every gas company, electrical com- 
pany, or water company, engaged in 
the sale and distribution of gas, elec- 
tricity, or water, shall, upon reason- 
able notice, furnish to all persons and 
corporations who may apply therefor 
and be reasonably entitled thereto, 
suitable facilities for furnishing and 
furnish all available gas, electricity, 
and water as demanded.” 

It will be noted that while the pow- 
er company is a public utility, within 
the classification of that section of the 
statute, its duty thereunder to furnish 
electricity is limited to those persons 
“who may apply therefor and be rea- 
sonably entitled thereto.” The peti- 
tions in the present cases do not allege 
that the districts have “applied for” 
or have “demanded”’ electricity, and, 
since it clearly appears from the plead- 
ings that they are not in a position to 
accept such service even if it were 
furnished, they cannot be said to be 
“reasonably entitled thereto.” What 
the districts are here applying for or 
demanding is a schedule of rates, not 
electrical service. Consequently, that 
section is of no aid to the appellants 
in their present objective. 

The next two sections to be consid- 
ered are Rem. Rev. Stat. § 10363 
[P.C. § 5554], which provides: 
“Every gas company, electrical com- 
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pany, and water company shall file 
with the Commission [now Depart- 
ment of Public Service] and shall 
print and keep open to public inspec- 
tion schedules in such form as the 
Commission may prescribe, showing 
all rates and charges made, established 
or enforced, or to be charged or en- 
forced, all forms of contract or agree- 
ment, all rules and regulations relating 
to rates, charges, or service, used or to 
be used. .-. . °.” » (italics cues}, 
and Rem. Rev. Stat. § 10365 [P.C. 
§ 5556], which provides: “No gas 
company, electrical company, or water 
company shall charge, demand, collect, 
or receive a greater or less or different 
compenstion for any service rendered 
or to be rendered than the rates and 
charges applicable to such service as 
specified in its schedule filed and in 
effect at the time. .” (Italics 
ours. ) 

These sections of the statute require 
the power company to file schedules 
“showing all rates and charges made, 
established or enforced, or to be 
charged or enforced’”’ and forbids it 
to ‘charge, demand, collect, or receive” 
for “any service rendered or to be 
rendered” any greater, less or different 
sum than those which are applicable 
under its schedules “filed and in effect 
at the time.” 

[2, 3] Appellants do not contend 
that the power company has not filed 
schedules of all rates charged, made, 
established, or enforced, and all that 
it intends to charge, make, or enforce. 
They impliedly concede that the pow- 
er company has performed its full duty 
in those respects. It is also apparent 
from the allegations of the complaints 
that the districts are not now custom- 
ers of the power company, are not 
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seeking to become customers, and may 
never become such. It is therefore 
difficult to understand how or why 
the power company can, or should, 
be required to file schedules of rates 
for a character of service that it has 
never supplied, does not propose to 
supply, and for which no application 
has been made, and which, should it 
establish the rates therefor, it may 
never be called upon to furnish. 
Appellants stress, and rest their 
cases upon, the phrase “or to be 
charged or enforced” and the phrase 
“or to be rendered” appearing in the 
foregoing sections of the statute. 
They interpret these phrases as hav- 
ing reference to, or at least as includ- 
ing, situations where, as here, the fil- 
ing of a rate schedule is sought by a 
person or corporation who is not now, 
but may possibly become, a prospec- 
tive customer in the sense of being 


at some future time ready, able, and 
willing to accept the service. 
We do not so interpret that lan- 


guage of the statutes. We think the 
phrases quoted have reference simply 
to those situations where the utility 
company proposes to change its estab- 
lished rates, or to inaugurate rates 
for types of service not previously fur- 
nished, or to put into effect some new 
charge or rule of the company. Ap- 
pellants’ interpretation seems to us not 
only to give a strained construction to 
the statute but also to envisage situa- 
tions and conditions which are il- 
lusory at present and may be wholly 
abortive in the future. When Rem. 
Rev. Stat. § 10364 [P.C. § 5555] is 
read in connection with the two sec- 
tions last above quoted, it becomes 
quite clear that the meaning and scope 
of the two phrases are as we have 
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defined them. It is also to be noted 
that § 10365, quoted above, has ref- 
erence to an unlawful charge, demand, 
or collection of compensation for serv- 
ice; whereas, in this case, the power 
company has not charged anything to 
the districts and has not demanded 
or collected anything from them. 

In support of their contentions, ap- 
pellants cite a number of decisions ren- 
dered by state regulatory Commis- 
sions, appearing in the New Series of 
PUR. It is quite true that, in some 
of those decisions, the Public Serv- 
ice Commissions of the particular 
states established rates to be charged 
by a public utility for service to be 
supplied to a public corporation which 
did not yet fully own, or had not yet 
constructed, the properties to be 
served. However, in none of those 
cases was the question raised or decid- 
ed as to whether the Public Service 
Commission had the power, in such 
situations, to establish rates or to com- 
pel the filing of schedules thereof. In 
each instance, the litigant parties ei- 
ther assumed that the Commission 
had such power under the state stat- 
ute, or else, for their own convenience, 
submitted the question of rates to the 
Commission for ready decision. In 
any event, the Department of Public 
Service of this state cannot itself deter- 
mine the question of its jurisdiction, 
nor can it assume that it has jurisdic- 
tion when it does not have it, for 
the question of jurisdiction is a judi- 
cial one, to be decided only by the 
courts. 

For the reasons above given, we 
are of the opinion that Rem. Rev. Stat. 
§§ 10363 and 10365 afford appellants 
no basis for the relief sought by them. 

[4-6] The next statute cited and 
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relied upon by the appellant districts 
is Rem. Rev. Stat. § 10390 [P.C. 
§ 5581], which provides, in part, as 
follows: 

“Whenever the Commission [now 
Department of Public Service] shall 
find, after a hearing had upon its own 
motion, or upon complaint as here- 
in provided, that the rates or charges 
demanded, exacted, charged, or col- 
lected by any gas company, electrical 
company, or water company, for gas, 
electricity, or water, or in connection 
therewith, or that the rules, regula- 
tions, practices, or contracts affecting 
such rates or charges are unjust, un- 
reasonable, unjustly discriminatory, or 
unduly preferential, or in any wise in 
violation of the provisions of the law, 
or that such rates or charges are in- 
sufficient to yield a reasonable com- 
pensation for the service rendered, the 
Commission shall determine the just, 
reasonable, or sufficient rates, charges, 
regulations, practices, or contracts to 
be thereafter observed and in force, 
and shall fix the same by order as 
hereinafter provided. a 

“Whenever the Commission shall 
find, after hearing, that any rules, reg- 
ulations, measurements, or the stand- 
ard thereof, practices, acts, or serv- 
ices of any such gas company, elec- 
trical company, or water company are 
unjust, unreasonable, improper, insuf- 
ficient, inefficient, or inadequate, or 
that any service which may be reason- 
ably demanded is not furnished, the 
Commission shall fix the reasonable 
rules, regulations, measurements, or 
the standard thereof, practices, acts, or 
service to be thereafter furnished, im- 
posed, observed, and followed, and 
shall fix the same by order, or rule, as 
hereinafter provided.” (Italics ours. ) 
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It 'is apparent that this section sim- 
ply empowers the Department of Pub- 
lic Service to conduct hearings, make 
findings, and determine questions with 
respect to the justice or injustice, the 
reasonableness or unreasonableness, 
and the lawfulness or unlawfulness of 
the rates or charges, or the rules, reg- 
ulations, practices, or contracts af- 
fecting such rates or charges, “de- 
manded, exacted, charged, or collect- 
ed” by the company furnishing such 
utility service. This statute in no 
sense or particular purports to au- 
thorize the Department to require 
such utility company to furnish sched- 
ules of rates for a new kind of service 
to persons or corporations who have 
made no request for service, who 
have not shown themselves to be 
reasonably entitled to service, and who 
are in no position to accept the serv- 
ice if offered to them at a specified, or 
any other, rate. 

Appellants argue that the refusal 
or failure of the power company to 
file rate schedules constitutes unrea- 
sonable “acts” or “practices,” as those 
terms are employed in the foregoing 
section of the statute. The word 
“acts,” as therein used, denotes affirm- 
ative, voluntary action or perform- 
ance, as distinguished from mere omis- 
sion. The word “practices” con- 
ceivably has a broader significance and 
may include inaction or failure to act, 
as well as affirmative action; however, 
the term “practices” connotes habit or 
custom, something done or left un- 
done, with a degree of regularity, not 
occasionally or sporadically. See 2 
Words and Phrases, Perm. Ed., pp. 1 
to 5; 33 Words and Phrases, Perm. 
Ed., pp. 179 to 180; Public Service 
Commission [West] v. Sun Cab Co. 
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160 Md 476, PURI931C 1, 154 Atl 
100. 

In the case at bar, the power com- 
pany has done no “act” nor has it 
inaugurated or pursued any “prac- 
tice’ within the contemplation or in- 
hibition of the statute. It has simply 
refused to file a rate schedule for a 
type of service which it is not fur- 
nishing, nor proposing to furnish, to 
a corporation which has no property, 
has not demanded service, has not 
agreed to take the service, and would 
be unable to use the electrical power 
if it were supplied. 

Aside from the four sections of the 
statute referred to above, there is no 
statute, so far as we have been advised, 
which authorizes the Department of 
Public Service to compel the power 
company to file a schedule of rates as 
demanded by the appellants. In the 


absence of statutory authority, the De- 


partment has no power to act. Fur- 
thermore, in our opinion, the matter 
of fixing “prospective” rates such as 
the districts now request is in no sense 
incidental or necessary to the super- 
visory and regulatory powers which 
the statute has expressly conferred up- 
on the Department of Public Service. 

The sum and substance of the al- 
legations of appellants’ complaints is 
that they desire the information sought 
by them in order that they may de- 
termine whether they shall take title 
to the properties now being con- 
demned, or whether they shall aban- 
don the proceedings, and, in the for- 
mer contingency, that they may be 
better able to finance the acquisition 
of the properties by a sale of their rev- 
enue bonds. It is not the function of 
the Department of Public Service to 
aid in the creation of new public utili- 
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ties; its function is simply to super- 
vise and regulate those which are in 
existence in the state and come under 
its authorized jurisdiction. Richland 
Gas Co. v. Hale, 169 La 300, PUR 
1930B 352, 125 So 130. See, also, 
State ex rel. Northeast Transp. Co. 
v. Schaaf (1939) 198 Wash 52, 56, 
28 PUR(NS) 519, 86 P(2d) 1112, 
1115. 

We hold that the demurrers to the 
complaints were correctly sustained on 
the first ground assigned. 

[7] The second ground of the de- 
murrers is that the complaining dis- 
tricts had no legal capacity to sue or 
to file their complaints. The reason 
assigned by the trial court for sustain- 
ing the demurrers on this ground was 
that “the complainant [district] is not 
now possessed of any property or fa- 
cilities to enable it to render public 
service nor is it financed for such pur- 
pose and therefore has no legal capac- 
ity to maintain the action.” 

The appellant districts were organ- 
ized under Chap. 1, Laws of 1931 
(Initiative to the Legislature No. 1, 
Rem. Rev. Stat. §§ 11605-11616 
[P.C. § 4498-11 to 4498-22]). By 
§ 6(k) of the act (Rem. Rev. Stat. 
§ 11610(k) [P.C. §§ 4498-16]), 
such municipal corporations are au- 
thorized to sue and be sued in any 
court of competent jurisdiction. By 
Rem. Rev. Stat. § 10422 [P.C. 
§ 5607], which is part of the Public 
Service Commission Law, it is pro- 
vided, among other things, that com- 
plaint may be made by any person 
or corporation, or by any body politic 
or municipal corporation, by petition 
or complaint in writing, setting forth 
“any act or thing done or omitted to 
be done by any public service corpora- 
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tion in violation, or claimed to be in 
violation, of any provision of law or 
of any order or rule of the Commis- 
sion [Department].” (Italics ours.) 
It would seem that, under these two 
sections of the statute, the districts 
would have “legal capacity” to initi- 
ate and maintain a proceeding or ac- 
tion upon a complaint setting forth 
the required elements. Whether the 
complaint so filed is sufficient in law 
is, of course, quite a different thing. 
That objection, however, must be 
raised by demurrer on the ground that 
the pleading does not state facts suff- 
cient to constitute a cause of action. 
Respondents contend that the com- 
plaints are demurrable on the ground 
of appellants’ legal incapacity to sue, 
because their present actions con- 
stitute, in effect merely an attack upon 
the reasonableness of the rates or 
charges made by the power company, 


and, under the proviso contained in 
Rem. Rev. Stat. § 10422, no complaint 


for umnreasonableness of rates or 
charges can be entertained by the De- 
partment, except on its own motion, 
unless the complaint is signed by the 
mayor, council, or Commission of the 
city or town in which the company 
complained of is engaged in business, 
or by not less than twenty-five con- 
sumers or purchasers of such utility 
service. Concededly, the complaints 
were not signed in the manner speci- 
fied by the proviso, 

However, we do not agree with re- 
spondents’ premise that this is es- 
sentially a rate case coming within 
Rem. Rev. Stat. § 10422. The dis- 
tricts are not attacking the reason- 
ableness of any existing charge or 
rate, but are simply demanding that 
a schedule of rates be filed with the 
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Department. In fact, no rate or 
charge for the prospective service has 
ever been filed, and if one should be 
filed it may never give rise to a com- 
plaint that it is unreasonable. The 
mere fact that the districts are not 
now possessed of any property or fa- 
cilities with which to render public 
service does not affect their legal 
capacity to sue or be sued. We there- 
fore hold that the complaints are not 
demurrable upon the ground of ap- 
pellants’ incapacity to sue. 

[8] The third, and final, ground of 
the demurrers is that the complaints 
do not state facts sufficient to con- 
stitute causes of action. The contents 
of the complaints have already been 
set forth at length and in detail. We 
have also pointed out the particulars 
in which the complaints are lacking. 
It is unnecessary to repeat those de- 
tails here. As expressed by the trial 
court, appellants are not seeking re- 
lief because of any charge, rate, rule, 
or regulation exacted or imposed by 
the power company, but simply re- 
quest certain information, advisory in 
its nature, “to enable the complainants 
to perfect their organization by financ- 
ing the same.” That information 
may indeed be of considerable aid to 
the appellants in their endeavor to 
raise the revenue necessary to acquire 
the properties and proceed with their 
operation, but that circumstance im- 
poses no legal duty on the power com- 
pany to supply such information, 
where no utility service is demanded 
of it, where the inquirer is not now 
ready, able, and willing to accept such 
service, and where such service could 
not be accepted and used even if the 
information sought were given. If 
appellants’ argument in this particular 
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were sound, then by similar reasoning 
it could be urged that the information 
was necessary and compulsory in or- 
der to enable the districts to deter- 
mine whether they should institute 
condemnation proceedings in the first 
instance, or even whether the districts 
should be organized at all, for the 
matter of ultimate revenues would al- 
ways be a vital factor in the determina- 


tion of those questions. Our conclu- 
sion is, that the complaints did not 
state facts sufficient to constitute 
causes of action. 

For the reasons hereinbefore given, 
the judgments are affirmed. 


Simpson, CJ., and Beals, Millard, 
Blake, Robinson, Jeffers, Mallery, and 
Grady, JJ., concur. 
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Wedron Silica Company et al. 


Illinois Commerce Commission et al. 


Docket No. 27556 
— Ill —, 57 NE(2d) 349 
September 19, 1944; rehearing denied, November 16, 1944 


PPEAL from judgment of circuit court setting aside Commis- 
A sion order dismissing complaint against electric rates al- 
leged to be excessive and discriminatory; judgment reversed and 

order of Commission confirmed. 


Rates, § 137 — Reasonableness — Comparison — Competitive areas. 
1. The fact that rates are lowered to meet competition in competitive areas 
does not prove that a customer in another area where higher rates are ap- 
plicable is charged an excessive rate, if it is not shown that the loss in re- 
duced earnings from competitive fields has led to higher rates in the non- 


competitive areas, p. 348. 


Rates, § 135 — Reasonableness — Comparison — Comparable conditions. 
2. A claim of excessive charges for electric service, based on comparison 
of rates, is not proven when the evidence does not disclose comparable con- 
ditions in separate areas as to investment, equipment, service facilities, 
load conditions, customer saturation, and other relevant factors, p. 348. 


Discrimination, § 17 — Comparative rates. 
3. An unjust discrimination is not proved by the mere comparison of the 
rates fixed by one schedule with the rates fixed by another, since, to afford 
a sufficient basis for comparison, there must be evidence to show the dif- 
ference in the conditions under which the rates were put in force, p. 348. 
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Mr. Justice Murpuy delivered the 
opinion of the court: Wedron Silica 
Company maintained a plant at Wed- 
ron, Illinois, where it mined silica ore. 
It purchased electrical energy to op- 
erate its plant from the Illinois lowa 
Power Company. On December 14, 
1940, the silica company filed a com- 
plaint with the Illinois Commerce 
Commission charging that it had paid 
the power company at an excessive 
and discriminatory rate. The power 
company answered and after a hear- 
ing of evidence, the Commission found 
that the charges alleged in the com- 
plaint had not been sustained, and 
dismissed the complaint. On a hear- 
ing in the circuit court of La Salle 
county, the Commission’s order was 
set aside. The power company has 
appealed from such order direct to 
this court. The power company will 
be referred to as appellant and the 


silica company as appellee. 

[1-3] Appellant originated certain 
schedules of rates and sold electrical 
current under them with the sanction 


and approval of the Commission. 
Those which were for industrial users 
and are frequently referred to in the 
record are Nos. 55, 92, 93, 95, 96, 97, 
and 97.1. Appellee was furnished 
electricity under schedule 92. Some 
of the others were introduced into the 
case by appellee in support of its claim 
that the rate it paid was excessive 
and discriminatory and others were 
breught in by appellant to establish 
that the rate provided for in No. 92 
was fair, reasonable, and not discrim- 
inatory. 

Each of the several rate schedules 
mentioned has certain qualifying 
characteristics which distinguish it 
from the others and determine its 
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availability to the various customers 
of appellant. Some of such features 


are adaptability of the customer’s @ ; 


facilities to the current furnished, 
amount of current, minimum pay- 
ments, discount features, and terri- 
torial restrictions. As to the latter 
feature, it appears that rate No. 92 
has no territorial restriction. It was 
available to customers who could meet 
the other requirements of the rate, 
throughout that part of the state where 
appellant has its lines and facilities. 
It is designated as a standard indus- 
trial rate. Rate No. 55 was nonstand- 
ard and was available for use only 
in the city of Jacksonville. Rate No. 
93 was of general availability as to 
territory but by reason of certain 
qualifying features it was used by only 
two customers, one located at Du- 
Quoin, the other in La Salle county. 
Rate No. 95 was special in character 
and available only in the city of Peru; 
No. 96 was limited in territory to 
Collinsville, East Alton, Edwardsville, 
Granite City, Madison, and a few 
other communities in that part of the 
state. Rate No. 97 was available in 
Belleville, Collinsville, East Alton, and 
Granite City, and rate No. 97.1 was 
available in Belleville and Granite 
City. It will be noted that certain 
territory had more than one available 
rate, thus customers in Belleville had a 
choice of three rates, Nos. 92, 97, and 
97.1. In Granite City there was a 
choice of rates Nos. 92, 96, 97 and 
97.1. 

That part of the state in which ap- 
pellant had its lines and equipment is 
divided by it into three divisions, viz. : 
northern, central, and southern, but 
such designation is for operation pur- 
poses, only, and is not a rate division. 
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Gordon Cavanagh, a rate engineer, 
who had been employed in such capac- 
ity by appellant for several years, testi- 
m fied that he designated all of the rate 
schedules of appellant. He stated that 
rates for industrial uses are ordinarily 
made on two principal factors, one cov- 
ering the demand cost, and the other 
the energy cost, and that said factors 
were the same in all industrial rates 
that were available in either the north- 
ern or southern division. His evidence 
shows that other factors are considered 
in rate making and that some may be 
common to the whole territory served 
by appellant and to every rate sched- 
ule, while some rate schedules are de- 
signed on factors that are peculiar to 
certain localities. One of such factors 


was the element of competition, and 
he testified that in designing rates 
Nos. 97 and 97.1, he took into con- 
sideration the fact that the territory 


where such rates would be available 
was located near a field served by the 
Union Electric Company of Illinois, 
which had a low rate, and that the 
element of competition was a factor 
that was taken into consideration in 
fixing those rate schedules. 

In its original complaint, appellee 
prayed that rate No. 92 be reduced so 
as to remove the excessive and dis- 
criminatory features. It did not ask 
that it be given the privilege of pur- 
chasing electrical current at the rates 
fixed by schedules 97 or 97.1. In its 
motion for a rehearing before the 
Commission, and on this appeal, it 
contends that it should be furnished 
electrical current at one of said rates, 
97 or 97.1, and that being deprived 
of such privilege it is discriminated 
against. If the amount of current 
used by appellee during the year 1940 
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had been computed at rates fixed un- 
der 97 or 97.1, the amount due would 
have been less than that which appellee 
paid under rate 92. 

The Commission found that rates 
Nos. 96, 97, and 97.1 were designed 
to meet competition of the Union Elec- 
tric Company in the areas for which 
they were made available, that rates 
fixed by said schedules are on sub- 
stantially the same level as the rates 
charged by the Union Electric Com- 
pany for similar service, and that to 
meet such competition by reduction of 
rates would result in serious loss to 
appellant. It further found that al- 
though rate schedules Nos. 96, 97, 
and 97.1 were not available to ap- 
pellee at its Wedron plant, this would 
not of itself constitute an unjust dis- 
crimination, nor would the compari- 
son of said rates with rate schedule 
No. 92 prove that appellee was pay- 
ing an excessive rate. It also found 
that the evidence did not show “that 
conditions affecting the cost of produc- 
ing and delivering energy in the two 
areas are the same; that is, it does not 
disclose comparable conditions as to 
investment, equipment, service. facili- 
ties, load conditions, customers’ sat- 
uration, and other relevant factors.” 

The circuit court found that the evi- 
dence showed an unjust and unreason- 
able discrimination; that the rates es- 
tablished under schedules Nos. 96, 97, 
and 97.1 were kept in force for the 
purpose of meeting alleged competi- 
tion with another privately owned 
public utility company operating in 
territory adjacent to a portion of the 
territory in which respondent (appel- 
lant) was operating; that said alleged 
competition does not afford a reason- 
able or lawiul basis for such discrim- 
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ination; and that the order of the 
Commission was against the manifest 
weight of the evidence. The judg- 
ment entered by the court set the or- 
der of the Commission aside. 

Appellant’s rate engineer, called as 
a witness by appellee, testified that in 
designing all industrial rate schedules 
for appellant he took into considera- 
tion rate factors such as demand and 
energy charge, availability of the cus- 
tomer’s facilities to the utility’s equip- 
ment, the peak load, demand, and 
other factors, but he did not testify 
that the factors he employed in fixing 
the several schedules did not have a 
proper basis for the service it was de- 
signed to furnish or that when applied 
to rate No. 92 it created an excessive 
rate or one that was unjustly discrim- 
inatory. On the contrary he stated 
that in his opinion none of the rates 
referred to contravene any established 
principle of rate making. There was 
no other evidence on this phase of the 
case. 

Appellee calls attention to that part 
of the witness Cavanagh’s evidence 
where he testified that when he de- 
signed rates Nos. 96, 97, and 97.1 he 
took into consideration that they were 
to be made available to communities 
where there was a competitor selling 
the same service, and that such rates 
were lowered to meet such competi- 
tion. Such factor in itself does not 
prove that appellee was charged an 
excessive rate. If it had shown that 
the loss in reduced earnings from com- 
petitive fields led to higher rates in 
noncompetitive areas where it main- 
tained its plant, it would have estab- 
lished a basis for the claim of exces- 
siveness. There is no such evidence 
in the record. 
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We are convinced that the Com- 
mission’s finding that the evidence did 
not show that conditions affecting the 
cost of producing and delivering | 
energy in the two areas are the same 
is well supported by the record. The 
evidence does not disclose comparable 
conditions in the two areas as to in- 
vestment, equipment, service facilities, 
load conditions, customer saturation, 
and other relevant factors. 

Appellee contends that the differ- 
ence in rates between schedule No. 92 
and rates Nos. 96, 97, and 97.1 show 
an unjust discrimination. Section 38 
of the Public Utilites Act provides: 
“No public utility shall establish or 
maintain any unreasonable difference 
as to rates or other charges, services, 
facilities, or in any other respect, ei- 
ther as between localities or as be- 
tween classes of service.” Illinois 
Rev Stats 1943, Chap 1114, Par 38. 

The insufficiency of the evidence to 
prove appellee’s claim of excessive 
charges applies with equal force to its 
claim that it has been unjustly dis- 
criminated against. An unjust dis- 
crimination is not proved by the mere 
comparison of the rate fixed by one 
schedule with the rate fixed by an- 
other. To afford a sufficient basis for 
comparison there must be evidence to 
show the difference in the conditions 
under which the rates were put in 
force. 

There is a difference between the 
requirements prescribed by rate No. 
92, and those necessary to obtain the 
service under rates Nos. 96, 97, and 
97.1. The difference extends to the 
demand basis, the minimum charges 
as to who pays the cost of installing 
the substation, and other such mat- 
ters. Appellee offered no proof to 
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show that it could qualify under sched- 
ules Nos, 96, 97, or 97.1. The Com- 
mission’s finding that there was no 
unjust discrimination proved is sus- 
tained by the evidence. 

Appellee’s complaint filed with the 


reparations, but under the views ex- 
pressed it is not necessary to give con- 
sideration to such contentions. 

The judgment of the circuit court 
setting aside the order of the Com- 
mission is reversed, and the order of 


Commission contained a prayer for the Commission confirmed. 
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United Gas Corporation 


Shepherd Laundries Company, Incorporated 


No. 11562 
181 SW(2d) 929 
June 1, 1944; rehearing denied August 3, 1944 


PPEAL from judgment for plaintiff in action to recover dam- 
, 3 ages for rate discrimination; affirmed and motion for re- 
hearing overruled. 


Reparation. § 23 — Discrimination as basis. 
1. A consumer showing a similarity between itself and other customers, 
admittedly favored by a gas company with lower rates, is entitled to recover 
from the company the difference between the rates paid and the lower 
rates charged the favored customers, together with interest to the date of 
trial on the monthly payments it has so made, p. 356. 


Discrimination, § 241 — Materiality of evidence — Value of service. 
2. In an action against a gas company for damages for charging higher 
rates for natural gas than were charged to other customers similarly situat- 
ed, testimony relating to the value of the service to the customers which 
was offered in justification of the lower rates applied to the favored cus- 
tomers was properly excluded as immaterial, p. 358. 


Discrimination, § 241 — Evidence of rate — Sale to other customers. 
3. In an action against a gas company for damages for charging a customer 
higher rates for natural gas than were charged to other customers similarly 
situated, evidence relating to rates at which the company had sold gas to 
customers other than those named in plaintiff’s petition was properly ad- 
mitted, since it tended to show that the company had not established any 
uniform rate structure or classification of customers governing its service, 


p. 358. 
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Appeal and review, § 25 — Judgment based on evidence. 
4. A trial court’s judgment may not be disturbed by an appellate court 
where the facts underlying the judgment are presumptively found to sup- 
port that judgment, p. 358. 

Reparation, § 23 — Liability for overcharges — Mistake of law. 
5. A gas company may not escape liability for excessive charges made to 
a customer on the ground that it had, by mistake, rebated another customer, 


since if the rebate was only a mistake of law, no action for its recovery 
would lie, p. 358. 


Appeal and review, § 25 — Court decision — Conclusiveness of judgment. 
6. The court of civil appeals is bound by decisions of the supreme court, 
whose jurisdiction, when once a writ of error has been granted, extends to 
all questions of law arising in the case, of which the measure of damages 
resulting from rate discrimination must have been one, p. 359. 


Rates, § 234 — Proper rates — Absence of established rate. 


7. The lowest rate charged any of a gas company’s customers becomes the 
lawful rate for all its customers where there is no authoritative rate re- 
quired by law to be enforced, nor even an established or published one, 


p. 359. 


APPEARANCES: Paul Port and Wal- 
ter H. Walne, both of Houston (Bak- 
er, Botts, Andrews & Wharton, of 
Houston, of counsel), for appellant ; 


Edward S. Boyles and M. U. S. Kjor- 
laug, both of Houston, for appellee. 


GRAVES, J.: This appeal is from a 
$5,094.10 judgment, entered by the 
11th district court of Harris county, 
in favor of appellee against appellant, 
wholly upon a jury’s findings in re- 
sponse to special issues submitted, 
wherein the gas company was held to 
have discriminated against the Laun- 
dries Company in this one respect; 
in having charged it higher rates for 
natural gas supplied to it in specified 
periods of time and amounts than it 
did other named ones of appellant’s 
customers, “‘under similar and like cir- 
cumstances.” 

The right to such recovery was 
predicated by the court upon Article 
1438 of Vernon’s Texas Civil Stat- 
utes, and the measure thereof—follow- 
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ing the appellee’s specific declaration of 
that as its sole resulting damage or 
injury from the alleged wrongful 
charges—was arrived at by taking the 
difference between the aggregate sums 
of money so paid to appellant by this 
appellee and those paid it by the others | 
of its customers, under the respective 
higher and lower sets of rates, whom 
the jury—in its answers to the is- 
sues—found to have been served by it 
with gas “under similar and like cir- 
cumstances” as the appellee was, but 
at the lower rates alleged. 

To more correctly state the gist of 
the action, and in a form approved in 
the briefs of both litigants: Appellee’s 
petition labeled the suit as one for 
damages for alleged discrimination in 
rates, at which gas was sold to it dur- 
ing the period from June, 1934, to 
October, 1942. It charged that, dur- 
ing such period, appellant supplied gas 
to appellee at a rate of 19 cents, 18 
cents, 17 cents per thousand cubic 
feet while, during the same period, gas 
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was supplied to other customers of 
the appellant (including Public Laun- 
dries, Port City Packing Company, 
Ineeda Laundry, Fehr Baking Com- 
pany, St. Joseph’s Infirmary, Oriental 
Textile Mills, Texas Creosoting Com- 
pany, United Creosoting Company) at 
lower rates ; that is, the two Laundries, 
the Packing Company, the Baking 
Company, and the Infirmary during 
part of the stated period were charged 
14 cents, 13 cents, and 12 cents, while 
during another part the Textile Mills 
and the two Creosoting Companies 
were charged 16 cents and 15 cents; 
that the appellee was supplied the gas 
under like and similar circumstances 
as were the other named purchasers 
of it. The suit is thus (nominally, at 
any rate, under the appellee’s trial peti- 
tion) for the difference between the 
rates actually paid by appellee and the 
rates it would have paid, if, during 
these different periods, it had been 
supplied the gas at the lower rates al- 
leged to have been charged the other 
referred-to customers, together with 
interest to the date of the trial on the 
monthly payments it had so made. 

A third party to the suit in the trial 
court, who had been vouched in by 
appellant on a cross-claim against him, 
charging that he owned a one-half in- 
terest in the appellee’s asserted cause 
of action against it, R. F. Hibbetts, 
was awarded a “take nothing” decree 
in his favor against both the appellant 
and the appellee, and neither has ap- 
pealed therefrom; hence that portion 
of the trial court’s judgment, not hav- 
ing been brought here for review, 
must remain undisturbed. 

While appellant did in its motions 
below for peremptory instructions and 
judgment non obstante veredicto as- 

[23] 
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sert there was no evidence raising the 
issues given the jury, it has presented 
here no assignment to the effect that 
its findings thereon, upon which alone 
the judgment was so entered for the 
appellee against it, were either—on the 
facts—without any evidence to sus- 
tain them, or were so against the great 
weight and preponderance of its en- 
tire body as to be clearly wrong; on 
the contrary, it admits the specific 
rates charged the appellee itself, as 
well as those charged the other con- 
sumers it grounded its cause of action 
for discrimination upon, to be correct; 
but, while so conceding the facts to 
be, it planted its main defense upon the 
claim that the appellee—as a matter of 
law—had fundamentally failed to ei- 
ther plead or prove any valid cause of 
action against it, because it had neith- 
er alleged, proved, nor pled any dam- 
ages to its business as constituting the 
proximate result of the discrimination 
so declared upon. 

Therefore, on the coming in of the 
jury’s verdict finding the discrepancies 
indicated in detail as to dates, con- 
sumers, and amounts substantially as 
declared upon by the appellee, having, 
as indicated, during the trial first 
moved for peremptory instructions in 
its favor on the same ground, appel- 
lant then duly followed with its mo- 
tion below, praying the court to enter 
judgment in its favor notwithstand- 
ing. 

After an extended hearing before 
the trial court, that motion was over- 
ruled, as well as appellant’s subse- 
quent one for a new trial on the whole 
cause; hence this appeal. 

In this court appellant repeats the 
contentions it made below, its lead- 
ing ones being that the court erred in 
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not sustaining its motions for peremp- 
tory instruction and for judgment not- 
withstanding the jury’s verdict; that 
Article 1438, Revised Civil Statutes of 
Texas, lends no support whatever to 
the appealed-from judgment, since it 
“is a simple statutory enactment of 
the American common law rule,” 
which “made no requirement as to 
equality in rates, except in those cases 
where unequal rates were charged 
customers in direct competition with 
others.” 

Its further presentments challenge 
as error these rulings of the trial 
court: (1) In excluding the testi- 
mony of J. V. Strange as to the value 
of service as a factor in rate making; 
(2) in admitting evidence as to cer- 
tain other rates than those alleged in 
the appellee’s trial petition; and (3) 
in including $1,554.69 in the judg- 
ment on the theory that the appellee 
was entitled to service at the 14-cent, 
13-cent, and 12-cent rates from June, 
1934, to July 25, 1935. 

The appellee, in turn, defends the 
recovery so awarded it as being entire- 
ly consonant with the cited statute, 
as construed by the appellate courts 
of Texas, the evidence, and the jury’s 
unchallenged verdict thereon. 


It characterizes its suit as being “in 
the nature of one for money had and 
received, wherein appellee seeks to re- 
cover monys unlawfully exacted from 
it, which the appellant unlawfully re- 


tained.” In doing so, it relies upon 
some “conclusions” filed by the trial 
court in overruling appellant’s motion 
for judgment non obstante veredicto, 
of which those deemed most material 
were as follows: 

“The evidence shows no applicable 
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rates to have been fixed by any ad- 
ministrative authority. The evidence 
of Mr. Strange and Mr. Simons, de- 
fendant’s executives (which is the 
only evidence on the point), shows 
that the elements considered by de- 
fendant in fixing a rate to industrial 
consumers were: (1) Value of serv- 
ice to consumer; (2) Load; (3) 
Volume; and (4) Competition. 
There were no published definitive 
schedules of defendant as to their in- 
dustrial consumers, unless the above 
rate-factors constituted such schedules. 

“The jury answered special issues 
submitted to it that certain consumers 
enjoying a lower rate were served un- 
der ‘Similar and like circumstances’ 
as the plaintiff. 


“In the Doering Case Justice Baugh, 
({Texas Power & Light Co v. Doer- 
ing Hotel Co. (Tex Civ App 1941) 
147 SW(2d) 897, 902], column 1, 
paragraphs 2 and 3) states that—as 
to the consumers there involved— 
there were no fixed classifications as 
between them and no published rates 
as applicable to differing classes ; that, 
therefore, whether or not such con- 
sumers were similarly situated to 
Doering presented a fact question. I 
think that is the fact situation in this 
case. There does not appear to have 
been any fixed classification between 
industrial customers of the defendant 
as applicable to differing classes, and 
that similarly a fact situation was 
thereby presented to be determined by 
the jury based upon the evidence be- 
fore it. In the Doering Case, under 
those circumstances, recovery was af- 
firmed by Justice Baugh, in effect low- 
ering Doering’s rate to that enjoyed 
by other customers similarly situated, 
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and fixing that as Doering’s measure 
of damage. 

“Justice Sharp for the supreme 
court, in affirming the case (1942) 
139 Tex 351, 45 PUR(NS) 404, 408, 
162 SW(2d) 938, 941, column 1, 
paragraphs 3 and 4 stated: ‘Doering 
is therefore entitled to recover dam- 
ages for such discrimination.’ The 
damage which Doering sought was 
the difference between the rate paid 
by Doering and the lower rate paid 
by other consumers alleged to be simi- 
larly situated, and so found by the 
jury, and not loss of profits, or dam- 
age to business. Therefore, 
it is my belief the Supreme Court has 
decided the point in the Doering Case, 
as well as by its action in dismissing 
the Writ of Error in the Hilltop Case 
[infra].” 

This record is bulky, the briefs 


greatly extended, and the arguments 
have run far afield; but this court is 


constrained to hold that, when the 
controversy is held down to the facts 
alleged and shown to have attended 
the dealings of these two parties, the 
cause becomes a comparatively simple 
one, the rule of law governing which 
have now been declared by our appel- 
late courts in a series of decisions, 
some of them having been rendered 
since this trial below, to wit: Ford 
v. Rio Grande Valley Gas Co. (1943) 
141 Tex 525, 52 PUR(NS) 404, 174 
SW (2d) 479; Kousal v. Texas Pow- 
er & Light Co. (1944) — Tex —, 
53 PUR(NS) 308, 179 SW(2d) 
283; Texas Power & Light Co. v. 
Hilltop Baking Co. (Tex Civ App 
1935) 78 SW(2d) 718, error dis- 
missed; and Texas Power & Light 
Co. v. Doering Hotel Co. (1942) 139 
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Tex 351, 45 PUR(NS) 404, 162 
SW (2d) 938. 

As the three recent opinions of 
our court of last resort in these Doer- 
ing, Ford, and Kousal Cases make 
plain, our statute upon which this suit 
was grounded, cited Article 1438, has 
now received an authoritative con- 
struction that is regarded as com- 
prehending the state of facts here ob- 
taining; hence recourse to its origin 
and to what the common law on the 
subject of discrimination going before 
it was, would seem to be no longer 
cailed for. 

In the next place, under the undis- 
puted facts, the questions posed by 
this appeal, it is thought, may be fur- 
ther clarified by these deductions from 
the state of the record as a whole: 

(1) This is not a rate-making case 
—that is, one in which the elements 
properly entering into the establish- 
ment in the first instance of any nat- 
ural gas service rate are involved, or 
to be inquired into; rather does it 
have to do wholly, from start to finish, 
with question of how rates already 
made (in some fashion) could law- 
fully be applied or manipulated as be- 
tween these two parties, under the con- 
tractual relations of utility purveyor 
and consumer of that product. 

(2) It is also here conclusively es- 
tablished, in this instance, that there 
was never a rate for this sort of serv- 
ice fixed by any regulatory body, nor 
was there ever any assembled or pub- 
lished schedule of appellant’s rates 
available to the general public; on the 
contrary, the only source of informa- 
tion relative to the rates it charged 
was the individual customers’ con- 
tracts with it in any particular case, 
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inclusive of those of the appellee and 
of the lower ratepayers here involved. 

(3) The appellee made no com- 
plaint against the 19-cent, 18-cent, 
and 17-cent rates charged it per se; 
it admitted having contracted in writ- 
ing with appellant in good faith to pay 
them; but it based its whole claim 
for legal grievance on the charge that 
appellant broke faith with it by like- 
wise contracting at the lower rates 
with the other consumers without its 
knowledge, for the same service un- 
der similar and like circumstances. 

[1] When the resulting reaches of 
this controversy are subjected to the 
rules so laid down in the cited cases, 
it seems clear that the case for dis- 
crimination here made out did come 
within them, particularly as declared 
in the Hilltop Baking Company and 
Doering Hotel Cases, supra, and that 
the appellee not only did sustain the 
burden it had under the law of show- 
ing similarity between itself and the 
other customers admittedly favored by 
appellant with the lower rates, but also 
that it was in fact in the same rate- 
classification with them. That being 
true, it was entitled to the recovery 
awarded it. 

There is much disputation in the 
briefs as to whether or not there are 
conflicts between the decisions in some 
of the last-cited cases, especially be- 
tween the Hilltop and Doering hold- 
ings and the later ones of the supreme 
court in the Ford and Kousal Cases, 
supra. As this court understands the 
supreme court’s opinions in the Ford 
and Kousal Cases, however, that court 
itself recognized no such conflict; to 
the contrary, in its opinion in the 
Ford Case, supra, 52 PUR(NS) at 
pp. 405, 406, 174 SW(2d) at p. 480, 
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column 1, it differentiates both the 
Hilltop and Doering Cases from the 
Ford Case by simply saying that they 
both “allowed the customer an over- 
charge recovery under the principle 
that a utility cannot extend the bene- 
fit of an established rate to some cus- 
tomers of the class for whom the rate 
is made and deny it to others who be- 
long to that class because served un- 
der similar and like circumstances.” 

Whereas Ford, on the other hand, 
was denied any recovery for an over- 
charge, because in that instance the 
utility had previously put canning 
plants and laundries in different 
classes and had promulgated lower 
rates for the former than for the lat- 
ter, which classification and different 
rates the court held to have been jus- 
tified by the undisputed evidence, as 
shown by these declarations: 

“We think the record reflects a 
marked dissimilarity between certain 
material billing factors of Ford’s 
laundry and those of the canning 
th 

“So Ford failed to show that he 
was entitled to the rate established for 
the canning plants, it affirmatively ap- 
pearing that at least two material bill- 
ing factors common to his laundry and 
to them were substantially different. 
See Wolf v. United Gas Pub. Serv- 
ice Co. (Tex Civ App 1934) 77 SW 
(2d) 1091, error dismissed.” (52 
PUR(NS) at pp. 406, 408.) 

So, likewise, with the Kousal Case. 
There also the Kousals sought to re- 
cover overcharges for ligthing pur- 
poses, because the utility had furnished 
lower rates to other consumers, simi- 
larly situated with themselves, for 
power consumption only; but the su- 
preme court based its holding against 
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them squarely upon the findings on 
the facts in that instance that the city 
of Waco had thretofore legally estab- 
lished different rates for the two kinds 
of service and that the Kousals, what- 
ever damage they had sustained by 
having been required to pay higher 
rates than other consumers similarly 
situated, had only paid the rates for 
their own class fixed by a govern- 
mental agency with power to do so; 
hence they had only suffered a dam- 
num absque injuria; the court’s final 
declaration to that effect being this 
[53 PUR(NS) 308, 315, 179 SW 
(2d) 283, 287]: “Therefore, we are 
constrained to hold that, although the 
case made by the Kousals does show 
unlawful discrimination and_prefer- 
ence by the utility of other similarly 
situated customers, it does not show 
that the Kousals were charged more 
than the rate approved and agreed to 
by the duly constituted governmental 
agency, hence that they failed to es- 
tablish a cause of action for over- 
charge.” . 

As before suggested, since our ap- 
pellate courts have already explored 
the rather wide field of litigation re- 
lating to discrimination under the stat- 
ute here involved, and have authorita- 
tively interpreted the meaning of the 
declaration there made that it shall 
be unlawful for any natural gas cor- 
poration to discriminate against any 
person, or other corporation, “in the 
charge for such gas , or in 
the service rendered under similar and 
like circumstances,” it would seem a 
work of supererogation to undertake 
to review or add anything thereto. 

Since the interpretative rules thus 
laid down by our appellate courts were 
applied to the legal equivalent of the 
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undisputed facts here obtaining, or at 
least to dependably analogous situa- 
tions, they only need to be applied to 
these facts, which, in general sum, 
have already been given. 

There having been here no rate 
ever established by any public body, 
nor any publishd schedule of rates for 
such service ever set up by the ap- 
pellant, and the facts of its alleged 
charges against the appellee and the 
other consumers having been to all 
intents and purposes admitted by the 
appellant, there only remained the is- 
sue of whether or not these litigating 
parties had been served therein “un- 
der similar and like circumstances” ; 
that, by all of our authorities, is de- 
clared to be a question of fact, and 
the trial court submitted it in simple 
and plain inquiries to a jury, which 
on evidence this court deems not only 
to have been sufficient to raise the 
issues, but to have supported the ver- 
dict rendered thereon, where in each 
instance answered in the appellee’s 
favor. 

This result below, therefore, is held 
to have brought this case to a final 
parity with that of Texas Power & 
Light Co. v. Doering Hotel Co. su- 
pra, 45 PUR(NS) at p. 408, which 
the supreme court thus ruled upon: 

“The jury in this case decided all 
questions of fact against T. P. & L., 
and both the trial court and the court 
of civil appeals held that the evidence 
supports the judgment of the trial 
court. Therefore this case presents 
a question of fact, and not a question 
of law, and this court is not author- 
ized to overturn the verdict of a jury 
when it is supported by the evidence.. 


“Under the statutes, as well as un- 
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der the decisions of this state, T. P. 
& L., a public service corporation, can- 
not discriminate between its custom- 
ers, similarly situated, in the matter of 
rates or charges. Article 1438, 
R.C.S. 1925; El Paso Electric Co. v. 
Raynolds Holding Co. (1937) 128 
Tex 495, 100 SW(2d) 97, 108 ALR 
744; 34 Tex Jur p. 719, § 17. The 
jury found, and its finding is support- 
ed by the evidence, that other con- 
sumers, situated similarly to Doering, 
were charged a different rate and were 
metered by a different method. Doer- 
ing is therefore entitled to recover 
damages for such discrimination.” 

These holdings of the supreme court 
in dismissing the application for writ 
of error in the Hilltop Case and in so 
affirming the judgment of the court of 
civil appeals in the Doering Hotel 
Case, constituted an approval by it of 
the measure of damages applied in 
each of those controversies, which 
was, respectively, identical with that 
declared upon by and awarded to the 
appellee in this cause. 

None of appellant’s remaining three 
points are considered to involve re- 
versible error. 


[2] The excluded testimony of Mr. 
J. V. Strange related to the general 


question as to the value of the service . 


to the customers of utilities, as a fac- 
tor in rate making, and was offered in 
justification of the lower rates applied 
to the favored customers in this in- 
stance; but, if the foregoing deter- 
mination that this is not a rate-making 
case be sound, this was an immaterial 
inquiry. In any event, however, it is 
thought to have been so, since, under 
our cited statute and the court hold- 
ings construing it, no such considera- 
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tion was justified, as against a dis- 
crimination coming within the ban of 
that statute. 

[8] There was no error in the 
court’s having admitted, over appel- 
lant’s objection, evidence with respect 
to rates at which it had sold gas to 
customers other than those named in 
the appellee’s trial petition; because, it 
reasonably tended to show that appel- 
lant had not established any uniform 
rate structure or classification of cus- 
tomers governing its service, but, in- 
stead, that its rates, or charges, had 
been habitually based upon expediency 
only; so that, as before indicated, the 
only keys to them were the various 
contracts therefor between it and its 
different customers. 

[4, 5] Appellant’s protest against 
the trial court’s inclusion of the 
$1,554.69 item in its judgment is 
based upon its claim that it had by 
mistake rebated the Public Laundries 
for the period involved in that 
amount. 

That matter was, however, passed 
upon adversely to it in that court both 
upon original hearing and on motion 
for a new trial; presumptively, at any 
rate, the facts underlying it were found 
in the appellee’s favor, hence this court 
is in no position to disturb that find- 
ing. If, on the other hand, it was 
only a mistake of law, no action for its 
recovery would now lie. Gilliam v. 
Alford (1887) 69 Tex 267, 271, 6 
SW 757; Stegall v. McLennan (Tex | 
Civ App 1940) 144 SW(2d) 1111; 
29 Tex Jur p. 709, No. 6. 


These conclusions require an af- 


firmance of the judgment. It will be 
so ordered. 


Affirmed. 
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On Motion for Rehearing 


[6, 7] Appellant has presented an 
extended motion for rehearing, and 
both sides have accommodatingly 
furnished the court with full written 
arguments and citations of authorities 
for consideration with it. 

So aided, much time and labor has 
been expended in the reéxamination of 
the record and the reconsideration 
especially of the authorities upon 
which the original opinion was based ; 
as a result, with great consideration 
for appellant’s opposing view, which 
extends to most, if not all, the hold- 
ings then made by it, this court is con- 
strained to adhere to them all, both as 
to findings of fact and conclusions of 
law. 

Appellant reiterates its claim for 
conflicts in the supreme court’s opin- 
ions and official action in the Doering, 


Hilltop, Ford, and Kousal Cases, 
supra, particularly on the leading ques- 
tion of the measure of damages in a 


case for discrimination, under our 
Article 1438; vigorously contending 
that of the five questions of law it has 
presented here not one of them was 
raised in the records before the su- 
preme court in either the Doering or 
Hilltop Cases, and asserting that, in 
consequence, neither the supreme 
court’s action in so affirming the one 
and dismissing the other is authority 
for this court’s judgment in this cause; 
further, that the Hilltop Case holding 
on the question of measure of damages 
is not only unsupported by any cited 
authority therein, but is also in direct 
conflict with the supreme court’s hold- 
ings in the Ford, Kousal, and Doering 
Cases. 


In this connection, it invites this 
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court to go behind the supreme court’s 
reported judgments, and inquisitorial- 
ly investigate the records in those 
cases for itself, to determine whether 
or not its contentions were presented, 
and thereupon to decide what “ques- 
tions of law” the supreme court’s ju- 
risdiction extended to. This court is 
unable to accept the invitation, con- 
cluding rather, under the present state 
of amended Rev Stats Art 1728, 
Vernon’s Ann Civ Stats Art 1728, 
and such cases as Moore v. Davis 
(Tex Com App 1930) 27 SW 
(2d) 153; Commercial Standard Ins. 
Co. v. Robinson (Tex Com App 
1941) 151 SW(2d) 795, and Humble 
Oil & Refining Co. v. State (Tex Civ 
App 1942) 158 SW(2d) 336, that 
this court is bound by the decisions of 
the supreme court as rendered and that 
such court’s jurisdiction, “when once 
the writ of error has been granted 

extends ‘to all questions of law 
arising’ in the case” [27 SW(2d) at 
p 157], of which the measure of dam- 
ages therein involved must have been 
one. 

If, as the supreme court; at least by 
plain implication, holds, overcharge 
recoveries were properly allowed un- 
der the provisions of Article 1438 or 
the facts in the Hilltop Bakery and 
the Doering Hotel causes—which 
status was not attained in the subse- 
quent instances of Ford’s Laundry 
and the Kousals’ Market, because, 
likewise on the facts, Ford failed to 
show his laundry to have been served 
under like and similar circumstances 
with the favored canning plants, while 
the Kousals, although held to have 
been discriminated against, failed to 
prove they had paid any more than the 
officially binding rate established by 
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the Waco City Ordinance—then, by 
parity of reasoning, the same sort of 
recovery allowed this appellee under 
facts not in legal effect in anywise dif- 
ferent, should not be stricken down. 

Moreover, this court perceives no 
such conflicts, being of opinion that 
there exists a line of continuity of de- 
cision down through that group of 
holdings, when they are all correctly 
construed, and each is assigned to its 
proper class. 

As recited in the former opinion, all 
the questions of fact here involved 
were resolved in appellee’s favor, and 
appellant has made no proper attack 
upon them; it was shown and found 
that all the lower-rate payers in this 
instance were served for less, in like 
and similar situations to that of the 
appellee, and that all the “material- 
billing-factors” as between them and 
it were substantially the same. 

In such a situation, where there 
has been no authoritative rate required 
by law to be enforced, nor even an es- 


tablished or published one, it seems to 
be the well-settled rule that the lowest 
rate charged any of such customers 
becomes the lawful rate for them all. 
Pennsylvania R. Co. v. International 
Coal Mining Co. (1913) 230 US 184, 
57 L ed 1446, 1453, 33 S Ct 893, Ann 
Cas 1915A, 315; Postal Teleg-Cable 
Co. v. Associated Press, 228 NY 370, 
PURI1920E 1, 127 NE 256; Texas 
Power & Light Co. v. Hilltop Baking 
Co. (Tex Civ App 1935) 78 SW (2d) 
718; Texas Power & Light Co. v. 
Doering Hotel Co. (Tex Civ App 
1941) 147 SW(2d) 897; El Paso 
Electric Co. v. Raynolds Holding Co. 
(1937) 128 Tex 495, 100 SW(2d) 
97, 108 ALR 744; Kousal v. Texas 
Power & Light Co. (1944) 179 SW 
(2d) 283; Ford v. Rio Grande Val- 
ley Gas Co. (1943) 141 Tex 525, 52 
PUR(NS) 404, 174 SW(2d) 479. 


Pursuant to these conclusions, the 
motion will be overruled. 


Motion for rehearing overruled. 
Motion refused. 





MISSOURI PUBLIC SERVICE COMMISSION 


Re Ozark Utilities Company 


Case No. 10,459 
July 12, 1944 


PPLICATION by electric company for permission and approval 
d \ to exercise rights and privileges and to assume obligations 
arising under a renewal franchise granted by a town; dismissed. 


Franchises, § 15 — Jurisdiction of Commission — Approval or disapproval. 
1. The Commission has no jurisdiction to approve or to disapprove a mu- 


nicipal franchise, p. 361. 


Certificates of convenience and necessity, § 47 — When required — Effect of re- 


newal franchise. 


2. The Commission need not grant a new certificate of convenience and § 
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necessity, nor need a corporation obtain a new order of the Commission 
giving permission and approval to exercise the rights and privileges under 
its franchise, when, at the expiration of a franchise upon which a certifi- 
cate of unlimited duration was granted, the utility, continuing its operation 
in the field, obtains a new or renewal franchise, p. 361. 


By the Commission: 

[1, 2] The petition and application 
(hereinafter called application) of 
Ozark Utilities Company (hereinafter 
called the applicant) was filed May 25, 
1944, and after due and proper notice 
to interested parties, including the 
town of Morrisville, Missouri, was 
heard before a member of this Com- 
mission at its hearing room in Jeffer- 
son City, Missouri, on June 14, 1944. 
The applicant was represented by 
counsel and its vice president at such 
hearing and no one appeared to protest. 

The application alleges, and the 
Commission finds from the evidence, 
that the applicant acquired, by assign- 
ment, on December 8, 1924, a fran- 
chise granted by the town of Morris- 
ville, Missouri, for rendering electric 
utility service, which franchise had 
been granted June 24, 1924, for a term 
expiring June 23, 1944. That on De- 
cember 8, 1924, this Commission 
granted the applicant a certificate of 
convenience and necessity, of unlimit- 
ed duration, authorizing the operation 
of its electric properties within said 
town and since which last named day 
the applicant has been carrying on the 
operations as an electric utility and has 
been rendering service to said town 
and its inhabitants and environs. The 
office of president of applicant is va- 
cant at this time, but applicant has a 
vice president. 

It was also alleged in the applica- 
tion and proven at the hearing, that 
by Ordinance No. 1-1944, the said 
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town of Morrisville, Missouri, grant- 
ed the applicant a franchise to render 
electric utility service to the town of 
Morrisville, Missouri, for a term of 
ten years beginning May 9, 1944. A 
copy of said franchise granted by said 
ordinance was attached to, and made a 
part of, the application filed herein and 
is marked Exhibit A. 


Both the application and an affidavit 
attached thereto are verified by the 
vice president and secretary of the 
company and both contain the state- 
ment that the applicant has received 
the required consent of the proper mu- 
nicipal authorities to engage in the 
electric utility business in the town of 
Morrisville, Missouri, and to exercise 
the rights contained in said franchise. 

The prayer of the application is that 
this Commission enter its order here- 
in either (1) authorizing the applicant 
to exercise the rights or privileges 
granted under the franchise contained 
in such ordinance or (alternatively) 
(2) stating that it is unnecessary that 
this 1944 franchise be submitted to 
this Commission for approval. 

The question decisive of this case, 
therefore, is: 

Has this Commission the authority 
or jurisdiction to approve or disap- 
prove this 1944 municipal franchise 
granted to the applicant by this town 
after this applicant utility has been 
continuously operating under the 1924 
municipal franchise of the town and a 
certificate of convenience and necessity 
granted by this Commission in 1924? 
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The answer to this question, there- 
fore, will determine the character of 
the order to be made herein, 

Unless such authority or jurisdic- 
tion is conferred upon this Commis- 
sion by § 5649 Rev Stats Mo 1939, 
it does not exist, since there does not 
appear to be any other statute cover- 
ing this subject. This section was 
§ 72 of the Public Service Commis- 
sion Law (Laws 19131. c. 610) which 
became effective April 15, 1913, and 
this section has remained unchanged 
since that time. 

For convenience of this discussion 
and in order to make ready reference 
to its parts, we now reproduce this 
statute in four consecutively numbered 
parts, and paragraphs, and also with 
parenthetical enclosure of a portion of 
part 2 which is immaterial hereto. 
With no changes in its language ex- 
cept to add such numbers and paren- 
theses this statute reads as follows: 
1. “No gas corporation, electrical cor- 
poration, or water corporation shall 
begin construction of a gas plant, elec- 
tric plant, or water system without 
first having obtained the permission 
and approval of the Commission. 2. 
No such corporation shall exercise any 
right or privilege under any franchise 
hereafter granted (or under any fran- 
chise heretofore granted but not here- 
tofore actually exercised, or the exer- 
cise of which shall have been suspend- 
ed for more than ohe year), without 
first having obtained the permission 
and approval of the Commission. 3. 
Before such certificate shall be issued 
a certified copy of the charter of such 
corporation shall be filed in the office 
of the Commission together with a 
verified statement of the president and 
secretary of the corporation, showing 
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that it has received the required con- 
sent of the proper municipal authori- 
ties. 4. The Commission shall have 
the power to grant the permission and 
approval herein specified whenever it 
shall after due hearing determine that 
such construction or such exercise of 
the right, privilege, or franchise is 
necessary or convenient for the public 
service. The Commission may in its 
order impose such condition or condi- 
tions as it may deem reasonable and 
necessary. Unless exercised within a 
period of two years from the grant 
thereof, authority conferred by such 
certificate of convenience and necessity 
issued by the Commission shall be null 
and void.” 

This section does require the per- 
mission and approval of this Commis- 
sion (part 2) before an electrical cor- 
poration “shall exercise any right or 
privilege under any franchise” (italics 
ours) granted after the effective date 
of this statute. But it will be observed 
that there is nothing in this section 
which expressly or impliedly confers 
upon this Commission any authority 
or jurisdiction to approve or to dis- 
approve any municipal franchise or to 
entertain any issue respecting a fran- 
chise. 

In the case of State ex rel. Electric 
Co. v. Atkinson, 275 Mo 325, PUR 
1919A 343, 349, 204 SW 897, our 
supreme court said: “The statute em- 
powers the Public Service Commission 
to issue a certificate of convenience 
and necessity, or to refuse it, but does 
not empower it to adjudicate the ques- 
tion of the validity of the franchise.” 

When an electrical corporation is 
proceeding before this Commission to 
cbtain the certificate authorized by this 
statute the corporation, in respect to 
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municipal franchises, is only required 
to file the verified statement of its 
president and secretary “showing that 
it has received the required consent of 
the proper municipal authorities” 
(part 3). 
Commission so much as an opportu- 
nity to consider its terms and condi- 
tions, in order that this Commission 
might be prepared to approve or to 
disapprove it. A fair consideration of 
this statute and the decisions of our 
supreme court convinces us that our 
only concern, under the law, is wheth- 
er or not the corporation has the re- 
quired consent (or franchise) of the 
proper municipal authorities and not 
its provisions. 

A mere cursory study of this statute 
as interpreted by the decisions of our 
supreme court, shows the clear pur- 
pose of the law is to leave the grant- 
ing of municipal franchises to local 


authority unhampered by any re- 
straints or limitations from this Com- 
mission, and the omissions from the 
statute shows a clear design not to 
confer upon this Commission any right 
to approve or to disapprove the terms 
and conditions of a municipal fran- 


chise. Such power, if conferred upon 
this Commission, might result in an 
intolerable condition, if we should, in 
passing upon a franchise, undertake to 
suggest, or to impose, terms which 
would not be agreeable to both con- 
tracting parties—the municipality and 
the utility corporation. 

We are also convinced that the 
power given to this Commission to 
impose such conditions as it may deem 
reasonable and necessary (2nd sen- 
tence, part 4) refers only to the cer- 
tificate of convenience and necessity 
granted and not to the municipal fran- 
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This does not give this - 


chise. This sentence on the imposi- 
tion of conditions therefore is not in- 
tended to be any authorization for this 
Commission to impose conditions up- 
on a franchise or, impliedly, to em- 
power this Commission to approve or 
to disapprove any municipal franchise. 
The position of the sentence in the 
statute and the dearth of information 
about the franchise from this mere 
verified statement (part 3) warrants 
no other conclusion. 

This statute (§ 5649) undoubtedly 
intends to deal mainly with initial pro- 
posals to install and to operate the 
facilities in a given service with pro- 
hibitions against installations and 
operations prior to the issuance of the 
certificate of convenience and necessity 
provided for therein. A sketch of the 
procedure is warranted at this point. 
The Commission is given the power 
to grant its permission and approval 
to begin construction (part 1) and to 
exercise the rights and privileges un- 
der any franchise (part 2) when it 
shall, after a due hearing, determine 
that such construction and the exercise 
of the right, privilege, or franchise is 
necessary or convenient for the pub- 
lic service (part 4). And before a 
“certificate” can be issued a certified 
copy of the charter of the corporation 
and the verified statement, previously 
discussed, must be filed with the Com- 
mission (part 3). The respective pur- 
poses of such filings, no doubt, are that 
the Commission may be assured that 
the corporation has the corporate 
power to perform the service and has 
obtained the local authority to operate 
in the particular field, before it shall 
issue a certificate of convenience and 
necessity (part 4). The decision of 
our supreme court in the case of State 
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ex inf. Shartel ex rel. Sikeston v. Mis- 
souri Utilities Co. 331 Mo 337, PUR 
1933A 225, 231, 53 SW(2d) 394, 
89 ALR 607, has interpreted said sec- 
tion, which is binding, of course, upon 
all concerned. 

The court in that case, per Atwood, 
J., in discussing said section quotes 
with approval from Mcquillin on Mu- 
nicipal Corporations (2d ed Vol. 4, 
§ 1768, p. 703) the following, which 
is adopted and declared by the supreme 
court to be the law, as follows: 

“Before action on the application 
for such a certificate, provision is 
made for a hearing thereon, and the 
Commission after such hearing may 
issue the certificate or refuse to issue 
the same or may grant the application 
in whole or in part, and usually may 
attach to the exercise of the rights 
granted by the certificate, such terms 
and conditions as in its judgment the 
public convenience and necessity may 
require. 

“Tt is not intended by this require- 
ment to substitute (the) Commission 
for the local or municipal authorities, 
when by the Constitution and laws of 
the particular jurisdiction the consent 
of such local authorities is necessary 
before the grant of a franchise could 
be complete, because the Constitution 
and laws contemplated that such local 
or municipal authorities shall have 
power to impose such reasonable con- 
ditions as the convenience and neces- 
sity of the locality may require, and 
with such conditions for the exercise 
of the franchise (the) Commission has 
no concern. Therefore, it (the Com- 
mission) cannot demand that the local 
authorities add to or take from the 
conditions upon which they were will- 
ing to consent. The state, however, 
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by its Commission, has power to say 
that no franchise shall be acquired 
or exercised unless it is necessary or 
convenient for the public service; 
and hence by virtue of such statu- 
tory grant of authority it may im- 
pose upon a corporation or indi- 
vidual before such a franchise can be 
exercised the obligation of satisfying 
the Commission that the construction 
of the proposed plant for public serv- 
ice, or the exercise of the franchise or 
privilege thereunder is necessary or 
convenient for the public service. This 
is the single question presented to such 
Commission. It ts all it is authorized 
to determine. Such determination 
follows a hearing and is in its nature 
judicial.” 

It may be argued that inasmuch as 
the applicant desires to exercise the 
rights and privileges of this 1944 
(new) franchise from Morrisville, 
Missouri, it must have new permission 
and approval from this Commission. 
True enough, this 1944 franchise is 
one granted after the effective date of 
the statute and therefore the applicant 
cannot exercise the rights and privi- 
leges of the franchise without the per- 
mission and approval of this Commis- 
sion. But, in the opinion of this Com- 
mission, the certificate of convenience 
and necessity granted in 1924 to this 
corporation, of unlimited duration, 
evidences the permission and approval 
of this Commission for the applicant 
to operate in that town and that such 
certificate covers all renewals of the 
underlying 1924 franchise upon which 
our 1924 certificate is bottomed, in- 
cluding, of course, this 1944 franchise. 

Of course, we do not mean to say 
that this 1924 certificate remains in 
force and vigor after the authority 
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granted by the municipality comes to 
an end. But we do hold that, absent 
a revocation, by this Commission, it is 
good so long as the municipality per- 
mits the operation whether by renewal 
of the basic franchise supporting the 
certificate, a new franchise or permis- 
sively allowing the operation after the 
expiration of the franchise. 

Since applications of this character 
are so rare, for there have been only 
a few among hundreds of similar sit- 
uations in this state, we infer that it 
has been the view of the utility law- 
yers and of this Commission that such 
applications as the one at bar are 
wholly unnecessary. This Commission 
is of that opinion, although it enter- 
tained a few cases, among them, Case 
No. 9624, Re Union Electric Co. (Mo 
1939) 28 PUR(NS) 294 and Case 
No. 10,079, Re United Utilities Corp. 
(Mo 1941) 40 PUR(NS) 526. In 
both these cases this Commission held 
that the applicant utility is not re- 
quired to obtain new certificates of 
convenience and necessity to render 
service in the city and village based 
upon the new or renewal franchises 
obtained. To that extent we are here- 
in following these cases. 

These two cases also held that ap- 
plicant was required under this § 5649 
(then § 5193 Rev Stats 1929) to sub- 
mit copies of the new franchise for the 
Commission’s examination and ap- 
proval and to obtain from the Com- 
mission permission and approval to 
exercise the rights and privileges and 
to assume the obligations arising un- 
der such new franchise. We do not 
follow that case to that extent. As 
previously stated, we hold that the 
statute requires our permission and 
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approval to exercise the rights and 
privileges under this (new) 1944 
franchise but that in this case it has 
been previously given in 1924, making 
the present application unnecessary. 

With the reasoning in the Union 
Electric Case, supra, that a franchise 
for a long term is a matter which the 
Commission “may very properly in- 
quire into with a view to determining 
whether performance thereof, by the 
utility will be in the public interest,” 
we disagree, and we are sustained in 
this view by our supreme court in the 
Sikeston Case, supra. 

We do not decide the public interest 
from the franchise, but upon the evi- 
dence adduced after due hearing (Art 
4, § 5649), otherwise we would be 
placed in a situation of approving or 
of disapproving the franchise. 

It will be noted that the orders in 
these two cases merely granted per- 
mission and approval to exercise all 
“lawful” rights and privileges granted 
to it by the municipality, and to as- 
sume all “lawful” obligations arising 
thereunder, and did not approve or 
disapprove the franchises or grant any 
new certiiicate of convenience and ne- 
cessity. Neither has this Commission 
“followed through” to have the many 
new or renewal municipal franchises 
of all other utility corporations sub- 
mitted here for like treatment as ad- 
ministered in said two cited cases, but 
has been content that all such are re- 
ported in the annual reports of the 
utilities operating in this state, which 
keep the Commission as fully informed 
on the subject as would the verified 
statements mentioned. 

In its very early days (1914) this 
Commission per Kennish (later a su- 
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preme court judge) gave an indica- 
tion of some of the views herein when 
dealing with a very substantial exten- 
sion of facilities which bears some 
similarity to the questions here in- 
volved. The Commission held (Mis- 
souri Valley Realty Co. v. Cupples 
Station Light, Heat & P. Co. 2 Mo 
PSCR 1, 6) that while § 72 of the 
PSC Law (now § 5649 supra) re- 
quires the consent of local authority 
as a condition precedent to the grant- 
ing of the certificate of convenience 
and necessity, still only one certificate 
from the Commission and one consent 
of the municipal authorities is re- 
quired “and the fair inference is that 
electrical corporations need not secure 
an additional certificate and consent 
for each extension made.” 


It is perhaps unnecessary to extend 
this opinion further but we will sug- 
gest that in the conclusions reached 


we have not subtracted or intended to 
subtract, anything from the regulatory 
powers of this Commission which in- 
cludes the submission by the utility of 
a municipal franchise, or a copy of the 
same, if this Commission should call 
for the same for any purpose and use 
which the law confers upon us. It 
will be found that all the legal rights 
and remedies between the utility cor- 
porations and the municipalities, in 
any controversies between them re- 
specting the franchise and its opera- 
tions, and apart froni own regulatory 


powers, must generally be pursued in 
the courts which have jurisdiction. 

This Commission concludes that un- 
der the law: 

(1) We have no jurisdiction to ap- 
prove or to disapprove a municipal 
franchise. 

(2) When a municipal franchise is 
obtained and this Commission has 
granted the requisite certificate of 
convenience and necessity, bearing no 
time limit, and if thereunder the utility 
continues the operation in the field and 
thereafter a new, or renewal, franchise 
is obtained from the municipal au- 
thorities that it is not necessary (a) 
that this Commission grant a new cer- 
tificate of convenience and necessity or 
(b) that the corporation obtain a new 
order of this Commission giving our 
permission and approval to the cor- 
poration to exercise the rights and 
privileges under the franchise. 

In view of the statute § 5649 and 
our supreme courts’ interpretation of 
it, all that remains for this Commis- 
sion to do is to dismiss this petition 
or application. 

It is, therefore, 

Ordered: 1. That this petition or 
application filed herein be and the 
same is hereby dismissed. 

Ordered: 2. That this order shall 
be in effect ten days from the date 
hereof, and that the chairman of the 
Commission shall forthwith serve cer- 
tified copies of same upon all interested 
parties. 
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WASHINGTON DEPARTMENT OF PUBLIC SERVICE 


Re Investigation of Deductions from 


Charges for Dump Truck Work 


Cause No. FH-7795 
August 14, 1944 


NVESTIGATION of deductions from full tariff charges for dump 
I truck work by common carriers for contractors, covering 
payments by contractors to governmental agencies on account of 
the dump truckers; exemption from Rule 71 granted and deduc- 
tion to extent and-actual payments to governmental agencies 

authorized. 


Discrimination, § 23 — Deduction from tariffs — Services performed by shipper 
— Payroll deductions. 

1. Contractors utilizing services of common carrier dump truck operators 
and deducting from tariff rates an amount for social security, industrial in- 
surance, unemployment compensation, medical aid fees, and a portion of 
the cost of payroll maintenance may not deduct more than these actual 
payments to the governmental agencies, since such an excess deduction 
would constitute a rebate by the carrier to the shipper and would amount 
to unreasonable discrimination, where it is not the general practice for 
contractors to charge dump truck operators employed by them for book- 
keeping involved in connection with the payments, p. 368. 


Discrimination, § 20 — Reports as to noncash payments — Exemption of dump 
truckers. 


2. Dump truck operators, working for shippers who withhold from charges 
amounts payable to government agencies, should be exempted from compli- 
ance with Rule 71 of the Rules and Regulations Governing Motor Freight 
Carriers, providing in substance that where a carrier, operating under a 
permit, receives services of any nature or other substitutes of any kind from 
a shipper in lieu of payments in cash for full charges according to proper 
tariffs, such offset is to be reported immediately to the Department in com- 
plete detail, p. 372. 


- 


By the DEPARTMENT: This matter 
came on regularly for hearing at Seat- 
tle, Washington, on the 25th day of 
April, 1944, pursuant to notice duly 
given, before Joseph Starin, Chief Ex- 
aminer; Earl R. Field, Reporter. 

The parties were represented as fol- 
lows: 
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Department of Public Service by R. 
Paul Tjossem, Assistant Attorney 
General, Temple of Justice, Olympia; 
Thomas A. Williams, Attorney, Seat- 
tle, for Truck Operators Association, 
Inc.; K. A. Buck, Owner, Tacoma, 
Washington; P. L. Bingay, Seattle, 
for Truck Owners Association of 
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Seattle; Roy J. Clark, Tacoma, for 
Truck Owners Association; Roy A. 
Gould, Mayfield, General Manager, 
Atlas Logging Co.; Carl B. Holm- 
berg, Port Orchard, Vice president, 
Holmberg & Norman, Inc.; G. J. Pet- 
erson, Pacific City, Owner; Rachel 
Rynning, Everett, Owner ; B. W. Sar- 
geant, Auburn, for Mrs. B. W. Sar- 
geant; Gus W. Taylor, Castle Rock, 
for Taylor Brothers; Roy Taylor, 
Castle Rock, for Taylor Brothers ; Leo 
Veilleaux, Everett, appearing for self. 


Nature and History of Proceeding 

This proceeding was brought upon 
the Department’s own motion as a re- 
sult of informal complaints received 
that certain contractors utilizing the 
services of common carrier dump 
truck operators had adopted a prac- 
tice of deducting from the proper 
tariff rate an amount for social secur- 


ity, industrial insurance, unemploy- 
ment compensation, medical aid fees, 


and in some instances a _ further 
amount representing a portion of the 
cost of payroll maintenance. Rule 71 
of the Rules and Regulations Govern- 
ing Motor Freight Carriers provides, 
in substance, that where a carrier 
operating under a permit receives 
services of any nature, or other sub- 
stitute of any kind from a shipper in 
lieu of payment in cash for full charges 
according to proper tariff, such offset 
is to be immediately reported to the 
Department in complete detail; and 
that transactions involving such off- 
set which result in rebate by a carrier 
to users of his service would be suf- 
ficient grounds for cancellation or sus- 
pension of a carrier’s permit or assess- 
ment of a monetary penalty. 

For the purpose of considering the 
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desirability of making exception to 
Rule 71 in the case of dump truck 
operators, it was deemed advisable to 
conduct an investigation and hold a 
hearing in order that all facts sur- 
rounding the present practices and the 
necessity or desirability of the con- 
tinuation thereof might be fully con- 
sidered. At the hearing there was tes- 
timony both from dump truck opera- 
tors of the type known as. owner op- 
erators who drive and operate one 
truck, and of the type operating sev- 
eral trucks. Although the Depart- 
ment sent notices of this hearing to all 
known general contractors, none tes- 
tified at the hearing except one who 
was both a contractor and a dump 
truck operator. Five exhibits were 
introduced. The Department being 
fully advised in the premises, makes 
and enters the following findings of 
fact, opinion, and order: 


Findings of Fact 

[1] Contractors employing dump 
truck operators who hold common 
carrier permits from this Department, 
are required by the laws of the state 
of Washington relating to industrial 
insurance and medical aid, and by the 
Federal and state social security and 
unemployment compensation laws, to 
treat these dump truck operators as 
employees. Such contractors, as em- 
ployers in the case of the single truck 
dump truck operator, must pay the 
fees required by law for industrial in- 
surance and medical aid, and the em- 
ployer’s share of the social security 
taxes of such employee. The employ- 
er is also required to deduct from the 
driver salary of such an employee the 
Federal old age, and state unemploy- 
ment insurance tax which is payable 
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under the law by such employee. He 
also now deducts the Federal income 
withholding tax. These latter deduc- 
tions are made from the pay check of 
the dump truckers in the same manner 
that the contractor would deduct the 
same amounts from the checks of driv- 
ers employed directly by him to drive 
his own trucks. In the case of a con- 
tractor who employs the services of a 
common carrier dump truck operator 
who furnishes several trucks with 
their drivers, the contractor deducts 
the industrial insurance, medical aid, 
old age insurance, and unemployment 
compensation fees from the hourly 
tariff rate payable by said contractor 
to the permittee, which fees the per- 
mittee would be required to pay to the 
governmental agencies as the employer 
of the drivers of his trucks. If the 


tariff rate for truck and driver is 
$3.71 per hour, drivers’ time will be 


' calculated at the going rate which may 
be $1.35 per hour. The governmental 
taxes and fees are calculated on the 
hourly payroll, and the amount there- 
of plus the hourly salary paid directly 
to the drivers, is deducted from $3.71 
and the balance is paid to the truck 
owner. Where the employer uses the 
services of a permittee who furnishes 
y several trucks and their drivers, he 
pays the hourly rate for the truck and 
driver which may be $3.71, and de- 
ducts therefrom all the fees and taxes 
payable to the governmental agencies 
which the permittee would be required 
to pay to said governmental agencies 
on account of the drivers employed by 
him. However, where the contractor 
employs an owner driver the contrac- 
tor is the employer and therefore the 
services of the owner driver and his 
truck costs the employer more flan 

[24] 
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$3.71. This is because the contractor 
is required to pay the medical aid, in- 
dustrial insurance fees, and the em- 
ployer’s share of the social security tax 
of the owner driver as an employee of 
the contractor. Obviously, it is to 
the advantage of the owner operator 
to be classed as an employee for as a 
consequence thereof he receives the 
benefits of industrial insurance, med- 
ical aid, and social security which he 
would not receive if he were to be 
classed as an independent contractor. 
In the case of the permittees who 
operate several trucks, the practice 
of the contractors in carrying their 
payrolls, performing the bookkeeping, 
and making remittances to the govern- 
mental agencies is of benefit because 
they are thus relieved of the expense 
of keeping these records themselves. 
Nor are the benefits of the system 
all on the side of the truck operators. 
The contractor who keeps the records 
of the truck operators’ payrolls and 
makes the payments to the govern- 
mental agencies is thus assured that 
every man in contact with, or in prox- 
imity to, his machinery or equip- 
ment such as power shovels, bulldoz- 
ers, crushing machinery, etc., is cov- 
ered by industrial insurance and med- 
ical aid, and the contractor is protected 
in case of an accident to the truck 
driver against liability. Because he 
pays the truck drivers himself the con- 
tractor also knows that every man 
working on his job is paid in full and 
paid the union scale. The contractor 
is also protected against unforeseen 
labor liens which may attach if he has 
paid his truck operators in full. He is 
further protected from any embarrass- 
ment which may arise from inade- 
quate, inaccurate, or dishonest reports 
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which might be turned in to the gov- 
ernmental agencies concerning the 
men or earnings of the men working 
on his job. 

It appears that the practice is so 
well established and contains so many 
benefits to both the truck operator and 
the contractor that it would be unwise 
to disturb it in any manner. How- 
ever, since this practice is of benefit 
both to the contractor and the truck 
operator, it appears that no more than 
the actual payments to the govern- 
mental .agencies should be permitted 
to be deducted from the hourly rates 
paid by contractors to their dump 
truck operators. 

An agent of the Department inves- 
tigated the practice of one contractor, 
the Bay Construction Company, as to 
deductions from hourly rates paid 
dump truck operators employed by 
that firm. A complaint against these 


practices had been informally made to 


the Department. The report and tes- 
timony of the agent who made the in- 
vestigation of this company showed 
that it was the practice of the Bay 
Construction Company to deduct 9 
per cent of the amounts due as pay- 
ment for drivers’ time. Of this 9 per 
cent, 4.25 per cent was paid over to 
the taxing governmental agencies cov- 
ering industrial insurance, medical 
aid, social security, and unemployment 
compensation, while 4.75 per cent of 
drivers’ gross payroll for the period 
studied was retained by the contractor 
for handling and recording the payroll 
for the carriers. For the period 
studied the total deductions were $1,- 
527.96 from the amounts due dump 
truck operators, of which $720.98 was 
paid over to the taxing agencies and 
$806.96 was retained by the contrac- 
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tor as cost of handling the payroll ac- 
counts for the carriers. In this case 
the contractor had 33 different carri- 
ers and over 100 drivers. The report 
of the Department’s investigator 
shows that the contractor contends 
that for the period studied although 
$806.96 was collected to handle pay- 
rolls, actual expenses to the contrac- 
tors amounted to $1,026.72. This 
amount was alleged to represent the 
salary time of office employees. The 
investigator, however, considered that 
this amount was overestimated and 
that one-half of the estimated cost 
would be ample. 

It appears from the testimony of 
the several truck operators who tes- 
tified, and we find, that generally con- 
tractors take care of the payroll book- 
keeping for the dump truck operators 
employed by them and make remit- 
tances to the proper governmental 
agencies without charge to the dump 
truck operators. These contractors 
keep the payroll records and pay the 
drivers for the dump truck operators 
employed by them without making 
any deductions whatever for the book- 
keeping expense. The only deduc- 
tions from tariff rates made are 
amounts representing the fees required 
to be paid by an owner operator him- 
self as an employee, or the amounts 
which the dump truck operator em- 
ploying several drivers would be re- 
quired to pay to the governmental 
taxing agencies for such drivers as 
his own employees. 

One dump truck operator who op- 
erated several dump trucks testified 
that her trucks had been employed 
with drivers by several different con- 
tractors over a period of several years; 
that never in her experience had any 
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of these contractors charged her any- 
thing for the service of keeping the 
records of her payrolls and for making 
the remittances to the governmental 
agencies. She had been operating 
dump trucks for a period of five years 
and has worked for many of the prin- 
cipal contractors in the Everett-Seattle 
district. This operator felt that the 
benefits derived from keeping the pay- 
rolls of the dump truckers by the con- 
tractor were mutual. At present this 
operator employs three drivers. Ex- 
hibits 2, 3 and 4 are statements show- 
ing how the deductions are made by 
the contractors. Exhibit 4 is a state- 
ment for the week ending April 1, 
1944, as follows: 
E. R. Johnson, Contractor 
STATEMENT 
12 Truck Hours @ 3.71 
12 Hrs. owners payroll 


5.4% Taxes and Ins. ......0. 
25 Gals. Gas @ .19 


$21.82 


$22.70 
22.70 


In explanation of the deduction for 
gasoline it appears that contractors 
frequently furnish the dump truckers 
with gasoline and deduct the price 
thereof from the amounts due for haul- 
ing. It appears that this operator was 
charged for industrial insurance at the 
experience rate fixed by the Depart- 
ment of Labor & Iridustries for the 
contractor which it appears was a 
higher rate than would be chargeable 
against the dump truck operator. 

A second witness has been a dump 
truck operator for nineteen years and 
has been working for the Bay Con- 
struction Company. It appears that 
that company formerly did not make 
any charge for the services performed 
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in keeping the dump truck operators’ 
payrolls and making the proper remit- 
tances, but that about three years ago 
the Bay Construction Company de- 
ducted 54 per cent of the payroll from 
the amount of hauling charges due 
the dump truck operator, and that at 
present it is 9 per cent. In the ex- 
perience of this witness the Bay Con- 
struction Company is the only con- 
tractor who has ever made a charge 
for this payroll service. It was stipu- 
lated that two other owner operators 
now working for the Bay Construc- 
tion Company would testify similarly 
to this witness. 

Another dump truck operator with 
seven trucks has worked for all the 
principal contractors in the Seattle 
area during the past two years. He 
would prefer to handle the payrolls 
himself and thinks that most truckers 
with three or more trucks would pre- 
fer to handle their own payrolls, but 
that the small trucker prefers to have 
the contractor handle his payroll. This 
witness substantiated the testimony of 
previous witnesses that the Bay Con- 
struction Company is the only con- 
tracting firm in this area who is mak- 
ing a charge for bookkeeping service 
in connection with dump truck opera- 
tors’ payrolls. 

Another witness was both a con- 
tractor and a dump truck operator. 
It was his opinion from his experience 
in both capacities that it is to the ad- 
vantage of the trucker to permit the 
contractor to carry the payroll in all 
cases. As a contractor he is willing 
to absorb the cost of handling the pay- 
roll for the dump truckers employed 
by him. In his experience such cost 
is small. 

Another dump trucker pointed out 
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that the industrial insurance did not 
apply when a truck had left the job 
and was proceeding to its garage. At 
this time it appears that if an accident 
occurred such accident would not be 
in the course of the employment of 
the driver. Therefore, this operator 
has felt it necessary to carry addition- 
al insurance for this period so that he 
would favor carrying the industrial 
insurance and making the remittances 
himself. 

Another dump trucker employs be- 
tween four and five drivers and has 
worked for construction contractors 
and logging concerns. All such em- 
ployers have performed the payroll 
bookkeeping service for him and none 
have ever charged him anything for 
the service. In his experience the Bay 
Construction Company is the only 
company making such charge. 

The manager of a logging company 
who hires both log truck operators, 
and dump truck operators to build 
roads, testified that in his experience 
the fleet operators have always had an 
advantage in using the contractors’ in- 
dustrial insurance rate because that 
has been lower than the truck opera- 
tors’ own industrial insurance rate. 
It was his belief that contractors do 
not wish to keep payrolls for the truck- 
ers they employ but must do so for 
their own protection and in most cases 
this service has been without charge 
to the truckers. 

From the foregoing evidence we 
find that it is not a general practice 
in the industry that employing con- 
tractors charge the dump truck opera- 
tors employed by them for the book- 
keeping service in keeping the records 
necessary to pay industrial insurance, 
medical aid, social security, and unem- 
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ployment compensation taxes to the 
proper governmental agencies. We 
find that the practice of the contractors 
keeping such records and making such 
payments for the account of the carri- 
ers is of benefit to such contractors and 
to the carriers and is in the public in- 
terest. We find that the practice of 
the Bay Construction Company in 
making a charge for the service is con- 
trary to the general practice of the in- 
dustry; that the charges which have 
been exacted by the Bay Construction 
Company from the dump truckers em- 
ployed in excess of actual payments to 
the governmental agencies -is unwar- 
ranted, and the continuation of such 
practice if agreed and consented to 
by the employed carriers would 
amount to an unreasonable discrim- 
ination in favor of the Bay Construc- 
tion Company, and in effect amounts 
to a rebate by the carriers to this ship- 
per. 
Opinion 

[2] The question of whether an 
owner operator is an employee of the 
contractor for whom he operates his 
truck, or is an independent contrac- 
tor is a question which is not free from 
doubt. In Burchett v. Department of 
Labor & Industries (1927) 146 Wash 
85, 261 Pac 802, 263 Pac 746, our 
supreme court decided that the own- 
er of a truck engaged to haul logs is 
an “employee” and not an “independ- 
ent contractor” where there was no 
certain quantity of logs to be hauled 
or any certain time for delivery, em- 
ployment was personal, the work to be 
done with the truck only, and he could 
be dismissed at any time although the 
compensation was to be by the thou- 
sand feet rather than by the day. In 
subsequent cases the court has recog- 
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nized that the Burchett Case was a 
very close and doubtful one. From 
| the testimony in the record in the in- 
stant case it appears that the dump 
truck operators consider themselves as 
employees rather than independent 
contractors because of the fact that 
they are not employed for any fixed 
period, operate on an hourly rate, are 
not hired to haul any specific amount 
of material and operate the trucks at 
the direction of the employer. It ap- 
pears that for the purposes of the In- 
dustrial Insurance Act that it is a 
benefit to the owner operator to be 
classed as an employee for under such 
classification he receives the benefits of 
the Industrial Insurance Act and the 
portion of the social security benefits 
for which the contractor as an employ- 
er is required to pay, in addition to the 
hourly tariff rates for his truck. Of 
course, the employment of an owner 
operator is thus some disadvantage to 
the contractor and he, therefore, may 
prefer to employ the fleet owner. 
However, the owner operators appar- 
ently can find employment and there- 
fore prefer to be classed as employees 
so far as receiving the benefits from 
the Industrial Insurance Act are con- 
cerned. 


Although a common carrier per- 
mittee engaged in dump trucking may 
be considered an employee for the pur- 
poses of the Industrial Insurance Act, 
or other acts, nevertheless it is the 
position of this Department that such 
dump truck operators are common 
carriers because they hold themselves 
out to serve any and all shippers of 
materials commonly hauled in dump 
trucks, and the Department has grant- 
ed permits to such persons as common 
carriers. Because they are operating 
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under permits as common carriers 
they are not permitted to give to any 
shipper preferences or advantages not 
given to all shippers alike. There- 
fore, to permit those carriers who have 
been engaged in hauling for the Bay 
Construction Company to allow that 
company to deduct 9 per cent of the 
salaries of drivers employed by dump 
truckers in the case of the fleet opera- 
tor, or of the driver time of the own- 
er operator of one truck who drives it 
himself, would be to give this shipper 
an undue advantage and to discrim- 
inate in favor of this particular ship- 
per. This cannot be permitted as it 
is contrary to law. It is our opinion, 
based upon the record in this case, that 
common carrier dump truckers should 
be permitted to allow the contractors 
for whom they transport materials 
hauled in dump truck to handle and 
keep the records necessary to make the 
proper remittances for the account of 
such dump truckers to the govern- 
mental agencies for social security, un- 
employment insurance taxes, and the 
fees required for industrial insurance 
and medical aid. Since an employer 
is now required to withhold income 
taxes from salaries, this matter may 
also be delegated to the contractor. 
However, the common carrier dump 
truckers should not be permitted to 
allow contractors to deduct any sums 
in excess of the actual amounts of the 
payments made to the drivers of the 
dump truckers plus such payments as 
are required by law to be paid to the 
various state and Federal taxing agen- 
cies by the truck operators themselves. 
In calculating the rate at which pay- 
ments should be made for industrial 
insurance, the experience rate fixed by 
the Department of Labor & Industries 
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for the dump trucker should be used 
where such dump trucker is a fleet 
operator rather than the experience 
rate of the contractor, except that the 
experience rate of the contractor 
should be used where deductions are 
made in the case of an owner operator 


because the owner operator is consid- 
ered the employee of the contractor. 
It is our further opinion that dump 
truck operators should be exempted | 
from compliance with Rule 71 so far 
as making reports under this rule to 
the Department are concerned. 





INDIANA PUBLIC SERVICE COMMISSION 


Re Indianapolis Railways, Incorporated 


No. 16288 
August 29, 1944 


NVESTIGATION of rates, charges, and practices of a local trans- 
portation company; motion to dismiss denied. 


Procedure, § 10 — Dismissal for lack of evidence — Completion of public coun- 
selor’s case — Duty of Commission. 


Rate proceedings instituted by the Commission on its own motion should 
not be dismissed on the ground that the public counselor, announcing that 
he rests and has presented all his evidence, has failed to introduce sufficient 
evidence to support necessary findings in order to enable the Commission to 
make an order reducing or changing rates, since it is the duty of the Com- 
mission thoroughly to investigate and develop the facts, and the fact that 
the public counselor has rested does not constitute a completion of the 
hearing or investigation from the standpoint of the Commission or the pub- 


lic. 


By the Commission: The proceed- 
ings herein were instituted by the 
Commission on its own motion and 
on December 10, 1943, the Commis- 
sion, by order, gave notice to the In- 
dianapolis Railways, Inc., that an in- 
vestigation was in progress and that 
the Commission was satisfied that suf- 
ficient grounds existed to warrant a 
formal hearing. The order also set 
out the matters under investigation 
which would be considered by the 
Commission at said formal hearing. 

Thereafter, the matter was set tor 
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formal hearing by the Commission and 
due notice was given. Various hear- 
ings have been held at which the pub- 
lic counselor introduced certain evi- 
dence relative to the matters under in- 
vestigation. At the last of said hear- 
ings, the public counselor announced 
that he rested and that he had present- 
ed all the evidence that he desired to 
introduce at that time. 

Thereafter, on the 22nd day of May, 
1944, the company filed a motion to 
dismiss the proceedings herein for the 
reason that the public counselor had 
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failed to introduce sufficient evidence 
to support necessary findings in order 
§ to enable the Commission to make an 
order reducing or changing the rates, 
charges, and practices of the Indianap- 
olis Railways, Inc. For the purpose of 
this order, it is not necessary to set 
out herein the specific instances in 
which the company contends the evi- 
dence is insufficient. 

The Indianapolis Railways, Inc., 
operates a combined street railway, 
trackless trolley, and motor bus sys- 
tem in the city of Indianapolis, Indi- 
ana. The street-cars and trackless 
trolleys are operated under the pro- 
visions of the Public Service Commis- 
sion Act, sometimes referred to as the 
Spencer-Shively Act. The motor ve- 
hicles are operated under the Motor 
Vehicle Act of the state of Indiana. 


Under § 5 of the Motor Vehicle 


Act, the powers and duties of the Com- 
mission are set out. This section reads 


in part as follows: “ . . . The 
Commission, or any member thereof, 
or any authorized representative of the 
Commission, shall, upon demand, have 
the right to inspect the books, ac- 
counts, papers, records, memoranda, 
equipment, and premises of any com- 
mon carrier or contract carrier, and 
to examine, under oath, any officer, 
agent, or employee of such common 
carrier or contract carrier in relation 
to its business affairs; to prescribe 
rules and regulations for inspection of 
motor vehicles used by common car- 
riers or contract carriers or brokers. 
Upon complaint in writing filed with 
the Commission or upon the Commis- 
sion’s own initiative without com- 
plaint, the Commission may investi- 
gate whether or not any person subject 
to the provisions of this act has failed 
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to comply with any provisions of this 
act or with any requirement estab- 
lished pursuant thereto. 

“If the Commission, after notice 
and hearing, finds, upon any such in- 
vestigation, that such person has 
failed to comply with any such pro- 
vision or requirement, the Commis- 
sion shall issue an appropriate order 
to compel such person to comply there- 
with. 

“The Commission, or any member 
thereof, or any authorized representa- 
tive of the Commission, shall have 
the power to compel the attendance of 
witnesses, swear witnesses, take their 
testimony under oath, make record 
thereof, and after such record is made 
under the direction of a Commission- 
er, examiner or authorized represen- 
tative of the Commission, the Com- 
mission, or a majority thereof, may 
upon such record, make an appropriate 
order.” (Our italics.) 


Under § 61 of the Public Service 
Commission Act, or the so-called 
Spencer-Shively Act, it is provided: 

“Whenever the Commission shall 
believe that any rate or charge may 
be unreasonable or unjustly discrim- 
inatory or that any service is inade- 
quate or cannot be obtained, or that 
an investigation of any matters relat- 
ing to any public utility shall for any 
reason be made, it may on its own mo- 
tion summarily investigate the same 
with or without notice.” (Burns In- 
diana Statutes Annotated 1933, § 54— 
412.) 

Section 62 (Burns Indiana Statutes 
Annotated 1933, § 54-413) provides: 
“If after making such investigation 
the Commission becomes satisfied that 
sufficient grounds exist to warrant a 
formal hearing being ordered as to the 
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matters so investigated, it shall fur- 
nish such public utility interested a 
statement notifying the public utility 
of the matters under investigation. 
Ten days after such notice has been 
given, the Commission may proceed 
to set a time and place for a hearing 
and an investigation, as hereinbefore 
provided.” 

Section 4 of Chap 101 of the acts 
of 1941 deals with the duties of the 
public counselor. It provides in part 
as follows: 

“ . . . He shall be entitled to, 
and when requested by the Commis- 
sion he shall, appear on behalf of rate- 
payers, patrons, and the public in all 
hearings before the Commission, in 
appeals from the orders of said Com- 
mission and in all suits and actions 
in any court in which the Commission 
is a party which may involve rates for 
service, services, extensions, and con- 
tracts for service, valuations of utili- 
ties, applications of utilities for author- 
ity to issue securities, applications for 
mergers and sales and in all other pro- 
ceedings and suits and actions in 
which the subject matter of the action 
affects the patrons of any public util- 
ity or the public. ae 

Section 5 of Chap 101 of the acts 
of 1941 deals with the duty and au- 
thority of the Commission in connec- 
tion with hearings. It reads as fol- 
lows: 

“The Commission created by this 
act shall in all controversial proceed- 
ings heard by it be an. impartial fact- 
finding body and shall make its order 
in such cases upon the facts impar- 
tially found by it. The Commission 
shall in no such proceeding, during 
the hearing, act in the role either of 
a proponent or opponent on any issue 
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to be decided by it. All evidence given 
in any such proceeding shall be offered 
on behalf of the respective parties to, 
or appearing in, the proceeding and 
not in the name or behalf of the Com- 
mission itself. If in any such proceed- 
ing the public interest is not otherwise 
adequately represented by counsel, in 
the opinion of the Commission, it shall 
be the duty of the public counselor, if 
requested by the Commission, to make 
adequate preparation for the presenta- 
tion of the interests of the public in 
such proceeding and he shall at the 
hearing represent the public interests 
therein involved: Provided however, 
That nothing in this section contained 
shall prevent the Public Service Com- 
mission of Indiana from tstituting, 
prosecuting, hearing or determining 
any investigation or proceeding which 
it 1s authorized to do, or make, on its 
own motion by any law with the ad- 
yainistration of which it ts charged.” 
(Our italics. ) 

From a review of these various sec- 
tions which we believe to the pertinent 
sections applicable to the proceedings 
herein, it seems apparent that the 
Commission has a duty and obligation 
to thoroughly investigate and develop 
the facts in connection with proceed- 
ings of this kind. And particularly in 
cases where the proceedings were in- 
stigated by the Commission on its own 
motion, it appears that the Commis- 
sion has an obligation and a responsi- 
bility which exceeds the responsibility 
of the public counselor. This is made 
definitely clear by the proviso to § 5 
of Chap 101 of the acts of 1941. The 
first part of this section says in sub- 
stance that the Commission shall act 
as an impartial fact-finding body. It 
also provides that all evidence given 
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in such proceeding shall be offered on 
behalf of the “respective parties to, or 
appearing in” the proceeding and not 
in the name or behalf of the Commis- 
sion itself. It then provides that if 
the interests of the public are not 
otherwise adequately represented by 
counsel, it shall be the duty of the 
public counselor “if requested by the 
Commission, to make adequate prepa- 
ration for the presentation of the in- 
terests of the public in such proceed- 
ing.” The proviso says: “Provided, 
however, That nothing in this sec- 
tion contained shall prevent the Pub- 
lic Service Commission of Indiana 
from instituting, prosecuting, hearing, 
or determining any investigation or 
proceeding which it is authorized to 
do, or make, on its own motion by 
any law with the administration of 
which it is charged.” By the first part 
of the section it appears that the Pub- 


lic Counselor is not required to appear 
in any proceeding before the Public 
Service Commission unless requested 


to do so by the Commission. By the 
proviso it is indicated that the first 
part of the section does not apply to 
proceedings instituted by the Commis- 
sion on its own motion, or at least it 
shall not apply to the extent that it 
would prevent the Commission from 
instituting or prosecuting such pro- 
ceedings. 

In the instant case, the public coun- 
selor did appear and introduce certain 
evidence, at the conclusion of which 
he rested. The fact that he rested, 
however, does not, in our opinion, 


constitute a completion of the hearing 
or investigation from the standpoint 
of the Commission or the public. In 
view of the above-quoted statutes if 
the Commission feels that at the time 
the public counselor rests his case that 
there is insufficient evidence on any or 
all the issues involved in the investi- 
gation and hearing, then it is not only 
the right but the duty of the Commis- 
sion to supply the necessary evidence, 
if such evidence is available. It is not 
necessary, for the purpose of this or- 
der, for the Commission to pass up- 
on the question of the sufficiency of 
the evidence in any particular because 
the sufficiency of the evidence to sus- 
tain an order becomes an issue only 
when the Commission announces that 
all evidence has been introduced and 
that the hearing and investigation is 
concluded so far as the Commission is 
concerned with the exception of such 
evidence as the company may wish to 
offer. 

It is therefore the opinion of the 
Commission and it so finds that the 
motion of the company to dismiss is 
not timely nor well-founded and that 
the motion should be overruled. 

It is therefore ordered by the Pub- 
lic Service Commission of Indiana that 
the motion of the Indianapolis Rail- 
ways, Inc., to dismiss the proceedings 
herein should be and the same is here- 
by overruled. 


Beamer and Barnard concur; Ab- 
bett not participating. 
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PENNSYLVANIA PUBLIC UTILITY COMMISSION 


Ben Polando et al. 


Trotter Water Company 


Complaint Docket No. 13918 
September 11, 1944 


rsvp seeking to require water company to extend serv- 
ice to inhabitants of neighboring township; dismissed. 


Service, § 52 — Jurisdiction of Commission — Extension. 
The Commission is without power to compel a water company incorporat- 
ed to serve one township to extend its facilities and service into a portion 
of another township which it has not voluntarily held itself out to serve. 


(BucHANAN, Commissioner, dissents.) 


By the Commission: By this pro- 
ceeding complainants seek to require 
respondent to make its water supply 
service avaliable to residents of the 
village of Keisterville in Menallen 
township, Fayette county, and to cer- 
tain owners of farms adjacent thereto 
by extension of its distribution sys- 
tem and facilities. 

Keisterville is a community of some 
200 families with a population of 
about 900 persons. It was developed 
to house employees of Lincoln Coal 
and Coke Company. The houses in 
the village were owned by A. L. 
Keister Company, an affiliate of the 
coal company, and were rented to the 
coal company employees. Lincoln 
Coal and Coke Company obtained wa- 
ter for industrial purposes from Men- 
allen Water Company, an affiliate in- 
corporated and chartered to supply 
water for commercial and industrial 
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purposes in Menallen township. This 
water was taken from a surface stream 
and was not purified. The residents 
carried water for drinking and cook- 
ing purposes from six or seven drilled 
wells owned and maintained by the 
company and a number of outside 
hydrants were maintained by the coal 
company to supply the nonpotable wa- 
ter for washing. and similar uses. 
Eventually the residents piped the 
Menallen Water Company supply in- 
to their houses and used it without 
charge. They continued to carry 
drinking water from the wells. 
Samples of water from the wells are 
periodically submitted for bacteriolog- 
ical examination by the state. 

The coal mines in the vicinity of 
Keisterville have become exhausted 
and mining by Lincoln Coal and Coke 
Company was discontinued in April, 
1942. The miners’ houses were sold 
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to the occupants or others. Menallen 
Water Company is now operating to 
A supply water for certain industrial 
purposes, but it is anticipated that 
when the present war demand for coke 
is satisfied there will be no demand for 
this service for commercial and in- 
dustrial purposes and, consequently, 
no need for continued operation of the 
water company facilities. It was stat- 
ed that the water service cannot be 
continued for the benefit of domestic 
users because it is not purified and be- 
cause Menallen Water Company is 
chartered to supply only commercial 
and industrial consumers. 

Due to the aforesaid developments, 
the inhabitants of Keisterville and 
vicinity find themselves faced with the 
prospect of dependence upon a few 
wells for a water supply entirely in- 
adequate in quantity and quality and 
have requested Trotter Water Com- 


pany, the respondent, to extend its dis- 
tribution lines from the village of 
Dearth, a distance of approximately 
24 miles, to their various residences 
and farms in and near Keisterville. 
Complainants state that 80 per cent of 
the families in the village would take 


respondent’s service. Individual ap- 
plications for service were not made 
by complainants, but a committee 
presented the request to the water 
company at its office in April, 1941. 
At that time and since then respond- 
ent has refused to extend its facilities 
to Keisterville. 

It was stated that the properties at 
which respondent furnishes water 
service in Dearth, a village of 58 
houses and one or two stores, are near- 
ly all owned by H. C. Frick Coke Com- 
pany which company also owns the 
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water mains and pipes used by re- 
spondent in Dearth. H. C. Frick 
Coke Company is an affiliate of Trot- 
ter Water Company. The engineer 
for Trotter Water Company stated 
that, in order to make its water sup- 
ply available for residents of Keister- 
ville, it would be necessary to con- 
nect to the Frick Coke Company line 
at Dearth, install a booster pump, 
construct a pipe line to Keisterville, 
erect an elevated storage tank there 
and lay water mains in the various 
streets. The cost of the new facilities 
was estimated at $58,773 and, after 
deduction of estimated annual operat- 
ing expenses from anticipated annual 
revenue, an annual income of 2.1 per 
cent of the cost of construction might 
be expected if all of the resident fami- 
lies should become consumers and if 
the township should contract for fire 
protection service. 

Attention was called to the aban- 
donment of coal operations in the 
vicinity of Keisterville and consequent 
lack of prospect of any development of 
new business. 

Complainants testified that some 
were willing to contribute toward the 
cost of a pipe-line extension, but the 
amount of participation offered was 
negligible. No estimate of cost was 
made or obtained by the complainants. 

Testimony clearly indicates that the 
residents of Keisterville have been al- 
most wholly dependent upon Menallen 
Water Company for a water supply. 
That company has been furnishing 
water to them without cost, it being 
an affiliate of Lincoln Coal and Coke 
Company by whom most of the res- 
idents were employed. The wells used 
for drinking water are wholly inade- 
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quate for general service. If Menallen 
Water Company service were discon- 
tinued after becoming no longer re- 
quired for commercial and industrial 
purposes then the need for other wa- 
ter supply for complainants would be 
most urgent. 

In its brief the respondent regards 
this complaint primarily as an effort 
on the part of Menallen Water Com- 
pany and its affiliates to “unload their 
public service obligations on the de- 
fendant.”” The matter properly at is- 
sue before the Commission is wheth- 
er Trotter Water Company has the 
obligation according to law to extend 
its facilities and service to applicants 
for its service in Keisterville. 

Respondent bases its refusal to fur- 
nish service on the fact that it has no 
charter right or obligation to supply 
the public in Menallen township. It 
admits that it is furnishing service to 
some consumers in the township but 
in so doing relies on a clause in the 
charter of one of its components, 
Huron Water Company, which, by 
merger proceedings in 1905, became 
part of the present Trotter Water 
Company, but believes the right thus 
given is not sufficient to enable it to 
extend its operations to Keisterville. 


Trotter Water Company was 
formed by merger of three water com- 
panies, one of which, Youghgahela 
Water Company, was itself formed by 
a merger and included the Huron Wa- 
ter Company incorporated “for the 
supply, storage and transportation of 
water and water power for commercial 
and manufacturing purposes in the 
township of German, Fayette county, 
and to such persons, partnerships, and 
associations residing or adjacent there- 
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to as may desire the same.” Menallen 
township is adjacent to German town- 
ship. 

The respondent company opposes 
making the extension to Keisterville 
on the grounds (1) that Menallen 
Water Company is now serving the 
complainants and should continue to 
do so; (2) that its charter does not 
permit or obligate respondent to serve 
the public in Menallen township and 
it cannot lawfully be compelled to ex- 
tend its facilities into Menallen town- | 
ship; (3) that the investment required 
would be excessive and unreasonable 
in view of a probably wholly inade- 
quate return; (4) that no prospect 
of future business development of the 
area exists; and (5) that, because of 
wartime restrictions, materials for 
construction of the line are not ob- 
tainable. 

In Leprotti v. General Water Co. 
(1935) 13 Pa PUC 598, 8 PUR 
(NS) 28, the Commission stated that, 
in view of decisions of appellate 
courts, it is without power to compel 
a water company, incorporated to 
serve one township, to extend its 
facilities and service into a portion of 
another township where it has not 
voluntarily held itself out to serve 
therein. Johnstown Water Co. v. 
Public Service Commission, 107 Pa 
Super Ct 540, PUR1933C 163, 164 
Atl 101, and other opinions ‘were 
cited. See also Wyoming Valley Wa- 
ter Supply Co. v. Public Service Com- 
mission, 104 Pa Super Ct 432, PUR 
1932D 86, 159 Atl 340. 

Trotter Water Company has volun- 
tarily undertaken to furnish water 
service through privately owned lines 
in Menallen township incidental to its 
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service in German township but has 
not offered to furnish service to the 
| portion of the township in which com- 
plainants reside. 

The instant complaint cannot be 
sustained for the reason that it is be- 
yond the power of the Commission to 
compel such service in these circum- 
stances. Therefore, it is not necessary 
to consider the cost of the extension 
or compare it with the prospective 
additional resulting revenue. How- 
ever, it may be noted that the show- 
ing of probable additional revenue in 
comparison with the cost of the re- 
quested extension of facilities does not 
appear to be reasonably sufficient to 
justify investment therein by respond- 
ent at this time, particularly in view 
of the lack of any prospect of future 
growth of the community. 

In view of the facts and circum- 
stances of record, the Commission 
finds and determines that it is with- 
out power to require the respondent 
to furnish service to the complainants. 


Commissioner. Buchanan files a dis- 
senting opinion. 


BucHANAN, Commissioner, dis- 
senting: The majority have found 
that the Trotter Water Company is 
serving customers in Menallen town- 
ship wherein the complainants live. 
Furthermore, Trotter Water Com- 
pany, or its affiliates, has caused to be 
incorporated Menallen Township Wa- 
ter Company for the specific purpose 
of furnishing a public water supply 
service in Menallen township. In the 
record of the incorporation of the lat- 
ter company it was proposed to merge 
Trotter Water Company with Men- 
allen Township Water Company, 
thereupon, the right of Trotter Water 
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Company to serve in Menallen town- 
ship would be established beyond dis- 
pute. The Commission has power to 
compel a public service company to 
extend its service into any part of the 
territory in which it is authorized to 
do business. Philadelphia Rural 
Transit Co. v. Public Service Com- 
mission (1931) 103 Pa Super Ct 256, 
158 Atl 589. 

However, there is another condi- 
tion present of equal importance. 
Menallen Water Company, presently 
serving the village of Keisterville in 
which the complainants reside, al- 
legedly was incorporated by Lincoln 
Coal and Coke Company to supply 
water for commercial and industrial 
purposes in Menallen township. This 
water company takes the position that 
by its charter it was limited to the 
supply of water to the coal mines of 
the incorporating coal company. 
However, the water company did sup- 
ply water to the residents of Keister- 
ville. It is well established that a 
company which is, in fact, rendering 
service as a public utility cannot es- 
cape regulation on the ground that it 
has no charter right to render such 
service. Pennsylvania Chautauqua v. 
Public Service Commission, 105 Pa 
Super Ct 160, PUR1932D 145, 160 
Atl 225. So the residents of Keister- 
ville and this Commission, in their be- 
half, could compel Menallen Water 
Company to continue the present wa- 
ter supply to that village. , 

While this complaint has been filed 
against Trotter Water Company 
which is professionally engaged in the 
public water supply business in the 
township wherein the complainants 
reside, it seems to me to be the duty 
of this Commission, faced with such 
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state of facts, to take an affirmative 
action against all of the water supply 
agencies in behalf of those citizens 
of the commonwealth who, by virtue 
of their very disorganization and the 
legal and technical problems involved, 
make their own efforts difficult and a 
proper solution improbable with any 
reasonable diligence or expense. 
Trotter Water Company has char- 
ter rights in Menallen township, both 
directly and indirectly. Facilities are 


presently available to supply the wa- 
ter. The sole problem facing Trotter 
Water Company, therefore, is wheth- J 
er to extend their present facilities or 
to acquire the facilities of Menallen 
Water Company. The choice is a 
matter for management, but the Com- 
mission should be the motivating in- | 
fluence in reaching the common objec- 
tive of furnishing a public water sup- 
ply to the complainants and other res- 
idents of the village of Keisterville. 





WISCONSIN PUBLIC SERVICE COMMISSION 


a. =. Boyington 


Chicago & Meni Western Railway 


Company (Racine Junction Station) 


2-R-1616 
October 18, 1944 


OMPLAINT on behalf of Order of Railroad Telegraphers alleg- 
C ing unlawful abandonment of freight station without au- 
thority from Commission; dismissed. 


Service, § 215 — Abandonment — Necessity of Commission authorization — 
Railroad station in city. 
1, Section 192.56, Wisconsin Statutes, which makes it unlawful for any 
railroad company to abandon any station in any town or village on its line 
of railroad or to withdraw agency service therefrom without obtaining au- 
thority from-the Commission, does not require such authorization before 
abandonment of a station located in a city, p. 383. 


Statutes, § 11 — Construction. 
2. Section 192.56, Wisconsin Statutes, which makes it unlawful for any 
railroad company to abandon a station in a town or village on its line of 
railroad without authorization from the Commission, is clear and unmis- 
takable and, therefore, not open to construction under § 370.01(17), which 
ee that the word “town” may be construed as inclusive of cities, 
p. . 
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Service, § 62 — Jurisdiction of Commission — Restoration of railroad station. 
Statement that the Wisconsin Commission has jurisdiction to require the 
restoration of a railroad station in a city although no authorization from 
the Commission is required for the abandonment of such a station, p. 384. 


By the Commission: This pro- 
ceeding was instituted pursuant to a 
complaint or protest filed on August 
18, 1944, by R. B. Boyington on be- 
half of the Order of Railroad Teleg- 
raphers, alleging that the Chicago 
and North Western Railway Com- 
pany had abandoned a freight sta- 
tion at Racine Junction without hav- 
ing obtained an order authorizing 
such abandonment as required by 
§ 192.56, Statutes. 

Hearing pursuant to notice was held 
at Madison on September 18, 1944, 
Commissioners W. F. Whitney ar 
Lynn H. Ashley presiding. 


APPEARANCES: R. M. a 
Madison, for complainant; Joh: 
Krueger, Milwaukee, for respo. 
railroad. 

Opinion 

[1. 2] Prior to the date of the 
hearing, the respondent filed its notice 
of motion to dismiss the proceeding 
which is based upon a supporting af- 
fidavit stating that the freight station 
which it had abandoned was situated 
within the limits of the city of Racine. 
The hearing, by direction of the Com- 
mission, was limited to oral argu- 
ment upon the question of whether 
§ 192.56, Statutes, applies to an aban- 
donment of a railroad station that is 
within the limits of an incorporated 
city and not within a town or village. 

We have considered the arguments 
of counsel presented at the hearing. 
The question is one of statutory con- 
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struction to arrive at the intent of 
the legislature in enacting said § 192.- 
56, Wisconsin Statutes, which makes 
it “unlawful for any railroad company 

to abandon any station in any 
town or village on its line of railroad, 
within this state, or to with- 
draw agency service therefrom, with- 
out first obtaining from the Public 
Service Commission an order author- 
izing such action.” 

It is contended with much force 
that the word “town,” as used in the 
statute above quoted, must be held to 
include cities within its meaning; and 
in support of this argument subpara- 
vraph 17 of § 370.01, Statutes, is 
juoted. This statute says that “the 
word ‘town’ may be construed to in- 
clude all cities, villages, wards, or dis- 
tricts unless such construction would 
be repugnant to the provisions of any 
act specially relating to the same.” 

The statute thus quoted does not 
say that the word “town” must al- 
ways be construed as inclusive of 
cities. It only says that it may be so 
construed under the conditions as 
named. We do not think that the 
word “town,” as used in § 192.56, 
Statutes, should be construed as hav- 
ing a meaning inclusive of cities be- 
cause, aS we view it, such conclusion 
would result in giving to the section 
an intention and meaning which is 
repugnant to the language of the sec- 
tion itself. 

If the legislature had intended to use 
the word “town” in a sense inclusive 
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of both villages and cities, it would 
hardly have used the word “village” 
in connection with the word “town” 
in its enactment. 

It seerns to us that the purpose of 
the legislature in enacting said § 192.- 
56, Statutes, was to prevent the re- 
moval of stations in the smaller com- 
munities of this state unless the state 
itself, acting through this Commission 
as its agency therefor, should deter- 
mine that the continuance of any such 
station was not required by public con- 
venience and necessity; and that the 
legislature, in its wisdom, did not 
deem it necessary to make any such 
provision with respect to removal of 
stations in cities because of the un- 
likelihood that any railroad would 
wholly remove such facilities from any 
community large enough to be incor- 
porated as a city of this state. 

The question before us is really one 
of whether the statute is open to con- 
struction. Its language, as it reads, 
is clear and unmistakable. While 
§ 370.01(17) says that the word 
“town” may be construed as inclu- 
sive of cities, we do not think that 
such or any other construction is prop- 
erly applied to a statute whose lan- 
guage is clear and unmistakable. The 
statement in the affidavit supporting 
the motion to the effect that the sta- 
tion here involved is within the limits 
of the corporate city of Racine is not 
challenged. Consequently, we con- 


clude that § 192.56, Statutes, is not 
applicable to the abandonment of that 
station, and hence such abandonment 
was not in violation thereof. The 
foregoing should not be considered as 
meaning that the Commission is with- 
out jurisdiction in the matter of the 
removal of the freight station here in- 
volved. We think it has that juris- 
diction and could require the restora- 
tion of such station upon a showing 
that it was necessary to enable the 
railroad to furnish adequate service to 
the public. That question is not 


raised by the complaint in this pro- 
ceeding and is not before us. 

It follows that the motion of the 
respondent railroad to dismiss this 
proceeding should be granted. 


Finding 
The Commission finds that the 
freight station of the Chicago and 
North Western Railway Company re- 
ferred to in the complaint in this pro- 
ceeding is located in the incorporated 
city of Racine. 


Conclusion of Law 


That § 192.56, Wisconsin Statutes, 
is not applicable to the abandonment 
or removal of stations in cities of this 
State. 


Order 
It is therefore ordered that the com- 


plaint in this proceeding be and is 
hereby dismissed. 
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e OFFICES IN FORTY CITIES 





Inside and Out, Kuhiman Transformers 


are engineered and built to assure 
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Pencil Designed to Make 
Clear Carbons 


ELIANCE Pencii Corp. has developed a spe- 
R cai type of pencil known as DuraLead 
Muitiple Carbon Copy No. 700 which is spe- 
cially fitted for pencil work on forms and reg- 
isters. It is made in three. degrees, medium, 
firm, and hard for every carbon copy purpose. 

This product is made with a patented lead 
and exclusive process of bonding wood and 
lead which are said to give it 25 to 75 per cent 
greater strength than ordinary pencils. The 
maanufacturer claims that it is the only black 
graphite pencil that is absolutely smudgeless, 
that it makes clear, easy to read originals and 
six or more carbon copies, and that, regardless 
of writing pressure, the lead will not cut the 
top sheet. 

Samples may be obtained by writing directly 
to the Reliance Pencil Corp., 22 South 6th 
avenue, Mt. Vernon, New York, on your own 
letterhead. 


Ediphone Branch Head Named 


Fete ages a is made by A. P. Hornor, 
vice president and general manager of 
the Ediphone division of Thomas A. Edison, 
Inc., West Orange, New Jersey, of the. ap- 
pointment of Charles P. Andrae as manager 
of the Ediphone branch office at Kansas City, 
Missouri, effective December Ist. 

Mr. Andrae became affiliated with Ediphone 
in 1919 and was employed in various sales ca- 
pacities until 1939, at which time he was ap- 
pointed director of municipal, state, and fed- 
eral sales of the Ediphone division in the New 
York state area. In 1942 he enlisted in the se- 
curity division of the maritime service and 
after six months of active duty returned to 
Edison as a production executive. 

Territory under the jurisdiction of Mr. An- 
drae will include most of Missouri and all of 
Kansas. 


Uses of Plastic Coating Given 


NEw folder in two-colors, entitled “Amer- 
A coat No. 33 Plastic Coating,” which de- 
scribes the properties, uses, and benefits of this 
general-purpose, cold-applied, protective coat- 
ing is now available from Amercoat Division, 
American Pipe and Construction Company, P. 
O. Box 3428, Terminal Annex, Los Angeies 
54, California. The booklet, accordirig to the 
company, contains a wealth of factual data 
relative to the positive elimination of corrosion 
on equipment and structures of all kinds, as 
well as the contamination of products resuit- 
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Industrial Progress 


Selected information about products, supplies and 
services offered by manufacturers. Also announce- 
ments of new literature and changes in personnel. 





ing from contact with corroded surfaces. Tech- 
nical facts presented range from application, 
coverage, colors, to degrees of weathering, 
moisture absorption and transfer, and re- 
sistance to chemical fumes, splash and over- 
flow of acids, alkalies, salts, oils, water, etc. 


‘Many proved uses in a wide spread of indus- 


tries are described. A complete list of corro- 
sive agents to which Amercoat No. 33 is im- 
pervious is also included. 


Reliance Electric Announces 
Personnel Changes 


 Rpre- L. CotLens, for 37 years president 
of The Reliance Electric & Engineering 
Company, Cleveland, has been elected to the 
newiy-created post of chairman of the board, 
and is succeeded in the presidency by James 
W. Corey, sales vice president since 1940, ac- 
cording to a recent announcement. 

James W. Corey, Reliance’s new president, 
has been actively identified with the electrical 
industry for many years. He is a member of 








Because you get maximum sulphur removal per 


pound of oxide. Lavino Activated Oxide is 
made especially for maximum activity and 
capacity, maximum trace removal and shock 
resistance. Comparing cost, performance and 
savings, we believe Lavino Activated Oxide has 
no close rival. 


For more information about its remarkable 
record, just write a note on your letterhead to 


E. J. LAVINO AND COMPANY 
1528 Walnut St., Philadelphia 2, Pa. 
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Why dig through a 
PILE 
of Catalogs? 


Find the 
Fitting 
you need, 
: quickly — 


in the COMPLETE line 


If you have a Penn-Union Catalog, you 
can instantly find practically every good 
type of conductor fitting. These few 
can only suggest the variety: 


Universal Clamps to take a 
large cange of conductor sizes; 
with 1, 2, 3, 4 or more bolts. 


L-M Elbows, with compression units 
ving a dependable grip on both con- 
a. Also Straight Connectors and 
Tees with same con- 

tact units. 


Bus Bar Clamps for installa- 
tion without drilling bus. Single 
and multiple. Also bus sup- 
ports—various types. 


Clamp Type Straight Connectors 
and Reducers, Elbows, Tees, Ter- 
minals, Stud Connectors, etc. 


Jack-Knife connectors for simple 
and easy disconnection of mo- 
tor leads, etc. Spring action— 
self locking. 


Vi-Tite Terminals for quick 
installation and easy taping. 
Also sleeve type terminals, 
screw type, shrink fit, etc. etc. 


Splicing Sleeves, Figure 8 and Oval, seamless tub- 
ing—also split tinned sleeves. High conductivity 
copper; close dimensions. 

Preferred by the largest utilities and 
electrical manufacturers—because they 
have found that “Penn-Union” on a fit- 
ting is their best guarantee of Dependa- 
bility. Write for Catalog. 


PENN-UNION ELECTRIC CORPORATION 
ERIE, PA. Sold by Leading Jobbers 


PENN- ‘UNION 
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the Industry Advisory Committee to the elec- 
trical branch of the War Production Board 
and has also been active in the National Elec- 
trical Manufacturers Association. : 

Announcement was likewise made of the® 
resignation, to become effective at year’s end, 
of H. M. Hitchcock, senior vice president and 
treasurer. Mr. Hitchcock has postponed his 
resignation for several years in the interest of 
expanded wartime operations. He will, how- 
ever, remain a director of Reliance. 

A. M. MacCutcheon, engineering vice pres- 
ident, was elected to fill the office of senior 
vice president upon Mr. Hitchcock’s retire- 
ment. 

Also effective immediately for reasons of 
health, is the retirement of C. V. Putnam after 
38 years with the company. He will be suc- 
ceeded in the office of secretary by Roscoe H. 
Smith, who will continue his duties as head of 
the sales promotion department. 


Electrification Costs Studied 
On Test Farm 


N Ohio farmer has started electrification 
A of his 160-acre dairy farm in a fact- 
finding project to determine what can be saved 
in time, money, and labor and what increases 
in production he can get through the use of 
electricity. 

: The project is being sponsored by the West- 
inghouse Electric & Mfg. Company which 
hopes to obtain a detailed cost and production 
picture of the use of electricity on a small 
farm. Although aided by Westinghouse, 
Joseph Motz, operator of the farm in Trum- 
bull county, is paying all power and equipment 
costs out of his income. 

To set up a basis of comparison between 
farm work on a nonelectric and an electric 
serviced farm, time and motion studies have 
been and are being made of all farm work done 
before the application of electricity and after. 
They are being done by Norman G. Wagy, of 
the Ohio Pubiic Service Company, and are 
believed to be the first studies of this type ever 
made of a farmer’s work. 

The project is being supervised by the 
Doane Agricultural Service, of St. Louis, Mis- 
souri, one of the country’s leading farm man- 
agement concerns. It will ascertain from Mr. 
Wagy’s studies and Mr. Motz’ farm records 
to what extent electricity is of value to the 
small farmer. 

The time and motion studies already made 
show that the famiiy annually carried 10.76 
tons of drinking water into the house and cov- 
ered a distance of 49.21 miles to accomplish 
this task. 

Water for the dairy cattle, the studies indi- 


DICKE TOOL COMPANY - 
DOWNERS GROVE, ILL. 
Manufacturers of 


Pole Line Construction Tools 
They’re Built for Hard Work 
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There’s no question but what the utili- 
EGRY SPEED-FEED may be attached to _ties have played a major part in the 
oy See Eee eee is eee successful prosecution of the war. Any 
minute, and with Egry Continuous Forms, . > 4 . 
doubles the output of the operator—makes breakdown or serious interruption in 
one machine do the work of two. this industry could easily have proved 
: j disastrous. But, thanks to American pro- 
ficiency, no such emergency has arisen. 
Here at Egry we like to feel we have 
contributed to the utilities’ effort in the 
war by supplying many of them with 
Business Systems that speed the writing 
of handwritten and typed records... 
that take the drag out of office routine 
».. that help turn out more work in less 
EGRY TRU-PAK Register speeds the time, with less office equipment and 
writing of all handwritten records. Assures fewer employees. @ If you are not 
control over every business transaction. m : 
acquainted with Egry Business Systems 
and their possibilities, investigate 
NOW! You can best judge their use- 
fulness by seeing them in action right 
in your own office. We will be glad to 
arrange a demonstration at your con- 
venience. There’s no cost or obligation. 
Address Department F-1221. 





4 


EGRY ALLSET Forms, the modern single oie 
set forms for speed writing all business 
records. IndividuaHy bound sets, inter- 


leaved with one-time carbons, ALLSETS a i ° 2 eee 
are ready for immediate use either over thin 
the typewriter or when written by hand. 


with EGRY BUSINESS SYSTEMS 


THE EGRY REGISTER COMPANY - Dayton, Ohio 
EGRY CONTINUOUS FORMS LIMITED, King and Dufferin Sts., Toronto, Ontario, Canada. 
Egry maintains sales agencies in all principal cities, 
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cated, involved carrying 604.8 tons of water 
and took 350 man-hours during the 5-month 
period the cattle are watered in the barn. When 
an electric deep well pump is_ installed, 
an equivalent of 35 working days will be saved. 

The use of a one-third horsepower electric 
motor is saving Mr. Motz time and money, 
according to the Doane report, submitted to 
W. D. Hemker, manager of the Westinghouse 
Rural Electrification Division. The report 
shows that sharpening of a mower-sickle on 
the farm saves him 18 hours during the cut- 
ting season plus $7.96, his cost for taking the 
mower-sickle to a blacksmith. 

The Westinghouse manager cited a total 
profit of $17.57 by doing farm tasks with elec- 
tricity, which, after the electrical bill of $10.92 
was paid, left a net profit of $6.65. 

A study is also being made of the daily job 
of milking and the amount of milk obtained. 
This study will be compared to the results ob- 
tained after milking equipment is installed by 
Mr. Motz. Doane agents believe that the win- 
ter output of the herd will be increased after 
water is electrically pumped to the barn. 


Chevrolet Appointment 


Pap angue the essential importance of 
the postwar truck markets, and Chevro- 
let’s participation in these markets, announce- 
ment has been made of the appointment of W. 
E. Fish to the position of assistant general 
sales manager, by W. E. Holler, general sales 
manager of the Chevrolet Motor Division. Mr. 
Fish, who has been manager of the central 
office truck department since 1933, will be in 
charge of all of Chevrolet’s nationwide com- 
mercial and truck activities. 


Bulletin on Air Filters 


HE Farr Company, Los Angeles, has pub- 
lished a 4-page bulletin entitled “Far-Air 
Filters,” which describes and illustrates a new 
type of air filter in designs for all industries. 
This bulletin contains technical information 
and graph charts valuable in any filter probs 
lem. Copies may be obtained from the Farr 
Company, 2615 Southwest drive, Los Angeles 
43, California. 


Moves to Cleveland 


LY puree InpustriEs, INc., a $35,000,000 en- 
terprise and one of the country’s largest 
manufacturers of equipment for the oil, gas, 
and industrial fields, will move its headquar- 
ters from Bradford, Pennsylvania, to Cleve- 
land, Ohio, accordihg to H. N. Mallon, presi- 
dent. Executive offices will be located there 
in the Terminal Tower. 

Cleveland already is the home of a Dresser 





“MASTER*LIGHTS” 
© Portable Battery Hand Lights. 
© Repair Car Roof Searchlights. 


CARPENTER MFG. CO. 


197 Sidney St.,.Cambridge, Mass. 





"*MASTER*LIGHT*MAKERS" 


© Hospital: Emergency Lights. 





Industries’ member company, The Bryant 
Heater Co., and of an affiliate, Van der Horst 
Corp. of America. Dresser Industries, Inc. is 
the parent corporation of a group now com- 
prising 10 companies. 

The factory of the Dresser Manufacturing 
Division at Bradford, up to now the parent 
corporation of the Dresser group, will remain 
in Bradford and operate as Dresser Manufac- 
turing Division of Dresser Industries, Inc. 


Clarostat Catalog Available 


0 help span the gap between present war- 
time restrictions and postwar abundance, 
the Clarostat “Interim Line” catalog has just 


-been issued. It lists such items as composition- 


element and wire-wound controls, switches, 
constant-impedance attenuators, universal 
metal-tube plug-in resistors, power rheostats, 
power resistors, voltage regulators, and glass- 
insulated flexible resistors which are in regu- 
lar production and, priorities permitting, may 
be made available to the jobbing trade. A copy 
of this “Interim Line” catalog may be had by 
writing Clarostat Mfg. Company, Inc., 285-7 
N. 6th street, Brooklyn, New York. 


Name G-E Range Sales Manager 


HE appointment. of J. F. McBride as sales 

manager of the range division, effective 
January 1, 1945, has been announced by Gen- 
eral Electric. Mr. McBride has had extensive 
experience in the promotion of the company's 
electric ranges. 








DAVEY TREE TRIMMING SERVICE 


1846 1923 


JOHN DAVEY 
Founder of Tree Surgery 


Merry Christmas 
e@ And 


e Happy 
e New 


e Year 


Always use dependable Davey Service 


DAVEY TREE EXPERT CO. 


DAVEY TREE SERVICE 





KENT, OHIO 
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HE LAWS OF PHYSICS NEVER CHANGE 


A falling apple brought forth Newton's Law of Gravity. He 
interpreted the principle. Likewise, a sticking plug valve 
caused Nordstrom to invent the lubricated plug valve, util- 
izing Pascal's pressure principle. Nordstrom revolutionized 
the use of a plug valve by introducing pressure lubricant to 
seal the parts and make the plug easy to turn. Thus he took 
the oldest of valve principles, applied modern engineering 
and gave industry a valve suitable for highest pressures and 
temperatures. 


NORDSTROM VALVES 


MERCO NORDSTROM VALVE COMPANY 
A Subsidiary of Pittsburgh Equitable Meter Co. 


Main Offices: 400 Lexington Ave., Pittsburgh 8, Pa. Branches: 
Atlanta, Boston, Buffalo, Brooklyn, Chicago, Houston, Kansas 
City, Los Angeles, New York City, Oakland, San Francisco, 
Seattle, Tulsa. 





This page is reserved under the MSA PLAN (Manufacturers Service Agreement) 





Public Utilities Fortnightly 


December 21, 1944 





yet STANDARD UNITS throughout 


From standard, basic units repetitively manufactured, G.E. can build up 
factory-assembled switchgear, for a station or a system, to carry out your 


most advanced thinking 


Go ahead with your station planning or sys- 
tem planning to meet any conceivable need: new 
growth; better circuit protection; improved 
regulation, relaying, or control. Then ask General 
Electric how far standard switchgear equip- 
ments can go to bring such a “‘dream”’ installa- 
tion into being at the lowest investment cost. 

Electric-service companies who have made 
this test have been stimulated, rather than 
limited, by the factory-assembled combina- 
tions that await their choice. In addition, sub- 
stantial savings in design cost, in installation 
cost, and in delivery time have been realized. 

A further increase in the value you receive 
for each dollar invested in switchgear is bound 
to come with every increase in our opportunity 
to employ repetitive manufacture. May we 
count on your co-operation as our standardiza- 
tion policy is extended to new fields? General 
Electric Company, Schenectady 5, N. Y. 


e~ 


GENERAL () ELECTRIC 








The following types of G-E switch- 
gear are built by repetitive manu- 
facture: 


Metal-enclosed duplex switch- 
boards 


FH cubicles with oil or air breakers 
Metal-enclosed reactor units 


Metal-enclosed cable-entrance 
units 


Metal-enclosed bus-run units 
Metal-clad switchgear 


Low-voltage, metal-enclosed, 
drawout air-circuit-breaker equip- 
ment 
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SAVE 50% 
IN TIME AND MONEY WITH 














THE ONE-STEP METHOD 








OF BILL ANALYSIS 





HAT effect is the war production program having on your bill dis- 
tribution? Analysis of customer usage data will provide the answer to 
this important question. In addition to a knowledge of the existing situation, 
certain trends may be disclosed, a knowledge of which may be of considerable 
importance to you under circumstances where the picture is rapidly changing. 


The One Step Method of Bill Analysis is ideally suited to meet the needs 
of this problem. It does away with the necessity for temporarily acquiring, 
training and supervising a large clerical force. Our experienced staff plus our 
specially designed Bill Frequency Analyzer machines can turn out the job in 
a few days and at the cost of only a small fraction of a cent per item. 


We will be glad to tell you more in detail about this accurate, rapid and 
economical method for obtaining a picture of-your customer usage situation. 
Write for a copy of the booklet “The One Step Method of Bill Analysis.” 


Recording & Statistical Corporation 
Utilities Division 


102 Maiden Lane, New York, N. Y. 
Boston Chicago Detroit Montreal Toronto 
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Lc Glue Feit (été. WVT FRONT!” 


Victory depends upon materials as well 
as men! To keep our American forces 
“closing in,” every manufacturer here at 
home must keep on making “Out Front” 
Bond Quotas! 
This.calls for action now on every point 
in the 8-Point Plan to step up Payroll 
Deductions. For instance, have you a 6th 
War Loan Bond Committee? Selected 
Team Captains yet? If so, have you in- 
structed them in 
sales procedure— 
and given each the 
Treasury Booklet, 
“Getting the Or- 
der?” 


How about Bond quotas for departments 
—and individuals? Assigning responsibil- 
ities is vital, too! Have you appointed 
“self-starters” to arrange rallies, compet- 
itive progress boards and meeting sched- 
ules? Are personal pledge cards printed 
and made out in the name of each 
worker? How about resolicitation near 
the end of the drive? Your State Payroll 
Chairman is ready with a detailed Reso- 
licitation Plan. And, have you contracted 
for space in all your advertising media 
to tell the War Bond story? 

Your positive Yes to all points in this 
forward-to-victory 8-Point Plan assures 
your plant meeting an “Out Front” Quota. 


The Treasury Department acknowledges with appreciation the 


publication of this message by 


PUBLIC UTILITIES FORTNIGHTLY 


This is an official U. S. Treasury advertisement prepared under 
the auspices of Treasury Department and War Advertising Council, 
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PROFESSIONAL DIRECTORY 


* This Directory is reserved for engineers, accountants, rate experts, consultants, and 
others equipped to serve utilities in all matters relating to rate questions, appraisals, 
valuations, special reports, investigations, design, and construction. « « 4 


THE AMERICAN APPRAISAL GOMPANY 


INVESTIGATIONS, APPRAISALS AND STUDIES 
for 
ACCOUNTING AND REGULATORY REQUIREMENTS 
NEW YORK WASHINGTON CHICAGO MILWAUKEE SAN FRANCISCO 
and other principal cities 











DAY & ZIMMERMANN, INC. 
ENGINEERS 
PHILADELPHIA CHICAGO 


PACKARD BUILDING 








ELECTRICAL TESTING LABORATORIES, INC. 


Electrical and General Testing—Inspections—Research—Certification 


2 EAST END AVENUE AT 79th STREET, NEW YORK 21, N. Y. 
BUtterfield 8-2600 








DESIGN Si ord, Bacon & Davis, ne. RATE CASES 


CONSTRUCTION APPRAISALS 


Engineers 
VALUATIONS AND REPORTS 
NEW YORK PHILADELPHIA WASHINGTON CHICAGO 











GILBERT ASSOCIATES, Inc. 





ENGINEERS SPECIALISTS 
POWER ENGINEERING SINCE 1906p. s..cing and Enpediting, 


Steam, Electric, Gas, Hydro, 
Designs and Construction, Serving Utilities and Industrials Rates, Research, Reports, 
Operating Betterments, Personnel Relations, 
Inspections and Surveys, f Reading, Pa. Original Cost Accounting, 
Feed Water Treatment. Washington New York Accident Prevention, 











FREDERIC R. HARRIS, INC. 


Engineers Constructors Management 
Reports Appraisals Valuations 
NEW YORK 


Knoxville San Francisco Houston 











(Professional Directory Continued on Next Page) 
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LOEB AND EAMES 


Public Utility Engineers and Operators 
Ice and Refrigeration 
Valuations, investigation reports, design and supervision of construction 


57 WILLIAM STREET NEW YORK 


J. H. MANNING & COMPANY 


120 Broadway, New York 
ENGINEERS 
Valuations 


Business Studies Purchase—Saies 
New Projects Management Reorganizations 
Oonsulting Engineering Mergers 

Public Utility Affairs including Integration 




















PUBLIC UTILITY ENGINEERING & SERVICE 
CORPORATION 
CONSULTING ENGINEERS 
DESIGN OPERATIONS 
STEAM — HYDRAULIC — GAS 


231 S. LA SALLE ST., CHICAGO (4), ILL 


SANDERSON & PORTER 
ENGINEERS AND CONSTRUCTORS 
_ Design and Construction of Industrials 
and Public Utilities. 
Reports and Appraisals in Connection 


With Management Problems, Financing, Reorganization. 
New York San Francisco 








Chicago 








Sargent & Lundy 
ENGINEERS 
Steam and Electrie Plants 
Utilities—Industrials 
Studies—Reports—Design—Supervision 
Chicago 














STONE & WEBSTER ENGINEERING CORPORATION 


DESIGN AND CONSTRUCTION 
REPORTS * CONSULTING ENGINEERING * APPRAISALS 


BOSTON e NEWYORK ee CHICAGO e HOUSTON « PITTSBURGH 


SAN FRANCISCO e LOS ANGELES 











WELSBACH ENGINEERING and MANAGEMENT CORPORATION | 
Utility Appraisals « Engineering « Construction + Street Lighting Maintenance 
Consultants on All Phases Utility Operations 
General Office: 1500 Walnut St., Philadelphia 2 
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80 BROAD STREET 


The J.G. WHITE ENGINEERING CORPORATION 


Design—Construction—Reports—Appraisals 
Consulting Engineering 


NEW YORK 4, N. Y. 








Albright & Friel Inc. 
Consulting Engineers 


Investigations, Valuations, and Reports 
Design and Supervision of Construction 


1520 Locust Street Phila., Penna. 


JENSEN, BOWEN & FARRELL 


Engineers 


Ann Arbor, Michigan 


Appraisals - Investigations - Reperts 
in connection with 
cate inquiries, depreciation, fixed capital 
reclassification, original cost, security issues. 








BARKER & WHEELER, ENGINEERS 


DESIGNS AND CONSTRUCTION — OPERATING 
BETTERMENTS — COMPLETE OFFICE SYSTEMS — 
MANAGEMENT — APPRAISALS — RATES 


11 PARK PLACE, NEW YORK CITY 
36 STATE STREET, ALBANY, N. Y. 


LUCAS & LUICK 


ENGINEERS 
DESIGN, CONSTRUCTION SUPERVISION, 
OPERATION, MANAGEMENT, APPRAISALS, 
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SETTER? 


| Rugged, Efficient, Economical — 
All Truck Trucks... 











In THE TEN YEARS before the war more Interna- 





tional Heavy Duty Trucks were sold than any other 
make. Thousands have proved their stamina long 
past retirement age. But the war effort demands 
they serve the last possible mile . . . Post-war 
Internationals will be better than pre-war. They 
will be rugged, efficient, economical, all-truck 
trucks. They will be of best design and materials. 
They will be backed by International service, now 
furnished by 250 International Branches—the 
nation’s largest Company-owned truck service 


organization—and more than 4,500 dealers. 


INTERNATIONAL HARVESTER COMPANY 
180 North Michigan Ave. Chicago 1, Illinois 





New Trebks: a Now! The government has _ is building them in medium-duty and heavy-duty 
authorized the manufacture of a limited quantity sizes. See your International Dealer or Branch now 
of trucks for essential civilian hauling. International and get help in making out your application. 


This page is reserved under the MSA PLAN (Manufacturers Service Agreement) 





36,850 SQ. FT. 
DIRECT FLOW CONDENSER 


The recent extension to the Market Street Steam-Electric Station of the New Orleans 
Public Service, Inc. at New Orleans includes a 37,500 KW turbo-generator and the two- 
pass, direct flow, divided waterbox condenser illustrated above. Cooling surface con- 
sists of condenser tubes 22 feet 3 inches long. 


The two 30 inch horizontal circulating pumps shown in the foreground are of the double 
suction type, each having a capacity of 19,550 GPM. 


Condenser and pumps were designed and built by Foster Wheeler. 


FOSTER WHEELER CORPORATION -@ 165 BROADWAY, NEW YORK 6, NEW YORK 


W FOSTER WHEELER W 
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